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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States for the 

District of Columbia 

Civil Action, No. 3009 

Richard A. Peterson, Plaintiff , 

vs. 

Conway P. Coe, as Commissioner of Patents of the United 
States of America, Defendant. 

United States of America, # _ 

District of Columbia , ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, a' the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Endorsed: Filed Jun 6-1939 Charles E. Stewart, 

Clerk 

United States District Court 
District of Columbia 

No. 3009 

Richard A. Peterson, 2116 North Orchard Street, Chicago, 

Illinois, Plaintiff , 

vs. 

Conway P. Coe, as Commissioner of Patents of the United 
States of America, Defendant. 

Complaint 

To the Honorable, the Judges of the United States District 
Court of the District of Columbia, in Equity: 

Richard A. Peterson, a citizen of the United States, re¬ 
siding at 2116 North Orchard Street, Chicago, Illinois, 
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brings this complaint against Conway P. Coe, as Commis¬ 
sioner of Patents of the United States of America, whose 
official residence is in the City of Washington, District of 
Columbia. The jurisdiction of this court depends upon a 
right to relief by suit in equity under Section 4915 of the 
Revised Statutes (Sec. 64 of Title 35 of the United States 
Code) as amended. 

For his cause of action, plaintiff avers: 

1. That plaintiff, Richard A. Peterson, is a resident of 
Chicago, Illinois, and a citizen of the United States, and 
brings this suit in his own right. 

2. That plaintiff, Richard A. Peterson, on August 24, 
1935, filed in the United States Patent Office, in due form, 
his application, Serial No. 37,658, for Mattress; that prior 
to the filing of said application, the said Richard A. Peter¬ 
son was the first, sole, and original inventor or discoverer 
of the invention set forth, described, and claimed in said 

application; that it is new and useful, and was not 
2 i known or used by others in this country before his 
invention thereof, and not patented or described in 
any, printed publication in this or any foreign country be¬ 
fore his invention thereof, or more than two years prior to 
his application for letters patent therefor, was not in public 
use or on sale in this country for more than two years prior 
to said application, and not patented in any foreign country 
by him or his legal representatives on any application filed 
more than twelve months prior to said application for 
United States Letters Patent, and has not been abandoned. 

3. That said application was filed and has been duly pros¬ 
ecuted in accordance with the laws of the United States, 
and the Rules of the Patent Office. 

4. That the Primary Examiner has passed upon said ap¬ 
plication, but has finally refused to allow any of the claims, 
the claims rejected being claims 1 to 14, inclusive, which 
read as follows: 

1. A mattress or the like of cushioning layers to provide 
a padded section at the top and bottom thereof, a separat¬ 
ing section housing springs or the like between said cush¬ 
ioning layers, sheeting intermediate said separating section 
and cushioning layers, and a cover over said separating 
section, sheeting and cushioning layers having a section in¬ 
termediate said cushioning layers providing free ventilation 
to said separating section, the top and bottom padded sec- 
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tions of said mattress having different heat transmitting 
characteristics. 

2. A mattress or the like comprising cushioning layers to 
provide a padded section at each side thereof, one of said 
cushioning layers being of different characteristics from 
the other so as to provide at one side of the mattress a warm 
and slightly ventilated side and at the other side a cool and 
freely ventilated side, a separating section housing springs 
or the like between said cushioning layers, sheeting inter¬ 
mediate said separating section and cushioning layers, and 
a cover over said separating section, sheeting and cushion¬ 
ing layers having a section intermediate said cushioning 
layers ventilating the separating section. 

3 3. A mattress or the like of cushioning layers to 

provide a padded section at each side thereof, a sep¬ 
arating section housing springs or the like between said 
cushioning layers, sheeting intermediate said separating 
section and cushioning layers, and a porous cover, contain¬ 
ing top and bottom sections of different characteristics, over 
said separating section, sheeting and cushioning layers, the 
sections of said porous cover being contiguous to each of 
said cushioning layers so as to provide at one side of the 
mattress a warm and slightly ventilated side and at the 
other side a cool and freely ventilated side.. 

4. A mattress or the like of cushioning layers to provide 
a padded section at the top and bottom thereof, a separating 
section housing springs or the like between said cushioning 
layers, sheeting intermediate said separating section and 
cushioning layers, and a cover over said separating section, 
sheeting and cushioning layers having a section intermedi¬ 
ate said cushioning layers providing ffee ventilation to said 
separating section, the padded section at the top and bot¬ 
tom thereof having different flexibilities. 

5. A mattress or the like of cushioning layers, a separat¬ 
ing section housing springs or the like between said cush¬ 
ioning layers, sheeting intermediate said separating section 
and cushioning layers, and a cover over said separating 
section, sheeting and cushioning layers, the padded section 
at the top and bottom thereof having different flexibilities. 

6. A mattress or the like, a pair of horizontally spaced 
padded sections therein having substantially different heat 
transmitting characteristics, a substantial air space be¬ 
tween said sections sufficient to isolate said sections to pre- 
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vent interaction therebetween as to their respective heat 
transmitting characteristics and causing each section to re¬ 
tain its heat transmitting characteristic independently' of 
the other. 

7. A mattress or the like, a pair of hirozintally spaced 
padded sections therein having substantially different flex¬ 
ible characteristics, a substantial air space between said 
sections sufficient to prevent physical interaction therebe¬ 
tween as to their respective flexible characteristics and caus¬ 
ing each section to retain its flexible characteristic indepen¬ 
dently of the other. 

8. A mattress or the like, a pair of padded sections there¬ 
in having different heat transmitting characteristics, said 
sections having a substantial ventilated space therebetween 
for maintaining the independent heat transmitting charac¬ 
teristics of the respective sections. 

9. A mattress or the like, a pair of padded sections there¬ 
in having different flexible characteristics, said sections hav¬ 
ing springs or the like therebetween for maintaining the 
independent flexible characteristics of the respective sec¬ 
tions. 

4 10. A mattress or the like, a pair of horizontally 

spaced padded sections therein having a substantial 
air space therebet’ween, said sections having materially dif¬ 
ferent heat transmitting characteristics. 

11. A mattress or the like, a pair of horizontally spaced 
padded sections therein having a substantial air space there¬ 
between, said sections having materially different flexible 
characteristics. 

12. A mattress or the like, a pair of horizontally spaced 
padded sections therein having springs or the like there¬ 
between, said sections having materially different heat 
transmitting characteristics. 

13. A mattress or the like, a pair of horizontally spaced 
padded sections therein having springs or the like there¬ 
between, said sections having materially different flexible 
characteristics. 

14. A mattress or the like, a pair of horizontally spaced 
padded sections therein having a ventilated air space there¬ 
between, said sections having materially different heat 
transmitting characteristics. 

5. That the Primary Examiner in finally rejecting said 
claims, cited and relied upon the following references: 
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Rhodes (Br.) 

106,181 

May 17, 1917 

Clarke (Br.) 

5,132 

Mar. 

7, 1896 

Rossoll (Br.) 

157,969 

Jan. 

5, 1922 

Nelson 

341,387 

May 

4, 1886 

Farrow 

1,205,135 

Nov. 

14, 1916 

Cobb 

1,900,801 

Mar. 

7, 1933 

Penner 

1,892,679 

Jan. 

3, 1933 

Nord 

1,976,956 

1,973,651 

Oct. 

30, 1934 

Odets 

Sep. 

11, 1934 


6. That plaintiff, Richard A. Peterson, on or about Au¬ 
gust 24, 1931 filed his application in the United States Pat¬ 
ent Office, Serial No. 558,968 for Mattress, which was duly 
filed and prosecuted in accordance with the laws of the 
United States and the Rules of the Patent Office, but which 
application was wrongfully declared abandoned by the 
Commissioner of Patents, the delay upon which such aban¬ 
donment was declared, having occurred through no fault of 
the applicant, but because of the serious illness and death 
of his patent attorney, Mr. Henry B. Floyd, of Chicago, 
Illinois, and because of unusual and exceptional circum¬ 
stances which were entirely beyond plaintiff’s con- 
5 trol and and for which he was in no wav at fault. 

The Commissioner of Patents has wrongfully re¬ 
fused to grant a petition to revive said application. Be¬ 
cause of the filing of said application and because of the 
invention and diligent reduction to practice by plaintiff of 
said mattress invention, as first described in said applica¬ 
tion Serial No. 558,968, the plaintiff was entitled under Rule 
75 of the Patent Office to an earlier date of invention than 
anv of the references to 


Cobb 

Penner 

Nord 

Odets 


1,900,801 Mar. 7, 1933 

1,892,679 Jan. 3, 1933 

1,976,956 Oct. 30, 1934 

1,973,651 Sept. 11, 1934 


upon which the Examiner relied, but plaintiff’s affidavit 
under said Rule 75, filed and prepared for said purpose, 
was wrongfully rejected by said Primary Examiner. In 
addition to the facts set forth in said affidavit under Rule 
75, of which profert is made, plaintiff had diligently re¬ 
duced said invention to practice prior to said date of Au¬ 
gust 24, 1931, the filing date of said application Serial 
No. 558,968. 
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7. The other references relied upon by the Primary Ex¬ 
aminer, to-wit: 


Rhodes (Br.) 
Clarke (Br.) 
Rossoll (Br.) 
Nelson 
Farrow 


106,181 May 17, 1917 

5,132 Mar. 7, 1896 

157,969 Jan. 5, 1922 

341,387 May 4, 1886 

1,205,135 Nov. 14, 1916 


do not meet or anticipate plaintiff’s invention or application 
and are not valid references or reasons for refusing to 
grant plaintiff’s said application Serial No. 37,658. 

8. Plaintiff appealed to the Board of Appeals from the 
decision of the Primary Examiner in finally rejecting the 
claims 1 to 14, inclusive, of said application Serial No. 
37,658, and in failing to approve the affidavit under Rule 75, 
and in holding plaintiff’s prior application Serial No. 

558,968 to be abandoned. The Board of Appeals, in a 
6 decision dated December 6, 1938, affirmed the action 
of the Primary Examiner, and the Commissioner of 
Patents, by the Board of Appeals, finally rejected and re¬ 
fused to allow plaintiff’s application Serial No. 37,658 on 
December 6, 1938. 

9. That no appeal has been taken from the decision of 
said Board of Appeals to the Court of Customs and Patent 
Appeals. 

10. That said invention or discovery described and 
claimed by plaintiff in his application Serial No. 37,658, con¬ 
stitutes a marked advance in the desirability and market¬ 
ability of the mattresses to which it relates, and that said 
invention is and has been of great benefit to the public. 
The public has demanded and is demanding and purchasing 
mattresses constructed in accordance with the teachings of 
plaintiff, in great and rapidly increasing quantities. 

11. That the Commissioner of Patents has refused, and 
still refuses, to grant the said application of plaintiff, Se¬ 
rial No. 37,658, for the patent to which he is entitled, and 
plaintiff is, and has been, deprived of the benefits there¬ 
under to which he is entitled under the law, and of which 
plaintiff is, and always has been, the sole owner. 

12. Plaintiff hereby makes profert of the records and 
proceedings in the Patent Office relative to said applica¬ 
tions Serial No. 37,658 and Serial No. 558,968, referred to 
herein, and the same are ready in court to be produced. 
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Wherefore, plaintiff brings this complaint under and in 
accordance with the statutes in such cases made and pro¬ 
vided, and respectfully prays the Honorable Court: 

1. To adjudge and decree that plaintiff, Richard A. 
Peterson, is entitled, according to law, to receive Letters 

Patent of the United States for the aforesaid inven- 
7 tion set forth in said application Seria|l No. 37,658, 
as specified and as claimed in said application. 

2. That the Commissioner of Patents be authorized and 
directed to issue a patent to plaintiff upon saia application, 
containing the claims thereof. 

3. That a subpoena ad respondendum be issued directed 
to the said defendant, requiring him to appeal* and answer 
this complaint and to abide the further order bf this court. 

4. That plaintiff be granted such other and further relief 
as this court may deem proper. 

RICHARD A. PETERSON 
Plaintiff 

JAMES H. LITTLEHALES, 

641 Munsev Building, 

Washington, D. C. 

WARREN C. HORTON, 

2300 Board of Trade Bldg., 

Chicago. 

WILLIAMS, BRADBURY, McCABB & HINKLE- 
2300 Board of Trade Bldg. 

Chicago, Ill. 

Solicitors and Counsel for plaintiff. 

i 

State of Illinois 

County of Cook ss 


Richard A. Peterson, being duly s^vorn, depjoses and says 
that he is the plaintiff named in the foregoing complaint; 
that he has read and subscribed the same, and that the con¬ 
tents thereof are true of his own knowledge. 

RICHARD A. PEDERSON 


Subscribed and sworn to before me this 5thi day of June, 
1939. 


ASTRID J. CURRIER 
(Seal) Notary Public 
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8 Endorsed: Filed Jim 28 1939 Charles E. Stewart, 
Clerk 

In the District Court of the United States for the 
District of Columbia. 

Civil Action, No. 3009. 

Richard A. Peterson, Plaintiff, 
v. 

Conway P. Coe, Commissioner of Patents, Defendant. 

R. F. Whitehead, Solicitor, U. S. Patent Office, for Defen¬ 
dant. 

I Ansiver to the Complaint. 

To tfae Honorable the Justices of the District Court of the 
United States for the District of Columbia. 

Defendant admits the allegation of jurisdiction under 
Section 4915 R. S. (U. S. C., title 35, sec. 63), and admits 
the allegations of his official position and official residence. 

1. He admits the allegations of the citizenship and resi¬ 
dence of plaintiff. 

2. He admits that Richard A. Peterson, plaintiff, on Au¬ 
gust 24, 1935, filed an application for patent on a Mattress, 
which application was given Serial No. 37,658. He also 
admits that in said application plaintiff made averments 
corresponding to the allegations of paragraph 2, but denies 
that these allegations are sufficient to justify the issuance of 
a patent to plaintiff containing claims 1 to 14, inclusive. 

i 3. He admits the allegations of paragraph 3. 

9 4. He admits that the primary examiner finally re¬ 
jected claims 1 to 14, inclusive, as set out in para¬ 
graph 4. 

5. He admits that the primary examiner cited the patents 
listed in paragraph 5. 

6. He admits that the plaintiff filed an application for 
pateiffs on August 24, 1931, which application was given 
Serial No. 558,96S, and admits the allegations as to the 
abandonment of said application and the refusal of the 
Commissioner of Patents to revive said application. He 
also admits the allegations as to the filing by plaintiff of an 
affidavit under the provisions of Patent Office Rule 75. He 
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denies that the action of the Commissioner with reference 
to the abandonment of said application was erroneous and 
denies that this court has jurisdiction to review that ques¬ 
tion. He also denies that the action with reference to the 
affidavit under Rule 75 was erroneous. 

7. He admits the allegations of paragraph 7 as to the 
citation by the examiner of certain references, but denies 
that the said references are not valid references for refusing 
the grant of a patent on said application No. 37,658. 

8. He admits that the action of the examiner in rejecting 
said claims was affirmed by the Board of Appeals but denies 
that that action was erroneous. 

9. He admits that no appeal was taken to the United 
States Court of Customs and Patent Appeals. 

10. He is not informed, save by the complaint itself, that 
the plaintiff’s alleged invention is a marked advance 

10 in the desirability and marketability of the mat¬ 
tresses, and is not informed, save by the complaint it¬ 
self, as to the action of the public with reference to such 
mattresses. 

11. He admits that he has refused and still refuses to is¬ 
sue a patent containing the said claims, but denies that 
plaintiff is entitled, according to law, to such a patent since 
the said claims are deemed to be unpatentable over the fol¬ 
lowing prior patents and for the reasons given in the state¬ 
ment of the examiner in answer to the appeal and the deci¬ 
sion of the Board of Appeals, copies of which will be fur¬ 
nished at the trial: 


Nelson, 

Farrow, 

Odets, 

Rhodes, British, 
Rossoll, British, 


341,387, May 4,1886, 

1,205,135, Nov. 14,1916, 

1,973,651, Sept. 11,1934, 

106,181, May 17,1917, 

157,969, Jan. 5,1922. 


Profert of copies of these patents is hereby made. 

12. He admits that plaintiff should furnish at the trial a 
copy of application No. 37,658, and the proceedings relat¬ 
ing thereto. 

R. F. WHITEHEAD, 

Solicitor for the Patent Office, 
Attorney for Defendant. 


June 27, 1939. 


10 


RICHARD A. PETERSON VS. CONWAY P. COE. 


I hereby certify that a copy of this Answer was mailed to 
the attorney for plaintiff on June 27, 1939. 

R. F. WHITEHEAD, 

Solicitor. 

11 Endorsed: Filed Nov 15 1940 Charles E. Stewart, 
Clerk 

In the District Court of the United States for the 
District of Columbia. 

Civil Action, No. 3009. 

Richard A. Peterson, Plaintiff , 
vs. 

Conway P. Coe, Commissioner of Patents, Defendant. 

Plaintiff’s Objections to Proposed Findings of Fact and 
Conclusions of Law Submitted by Defendant. 

Now comes the plaintiff, Richard A. Peterson, by his 
attorneys, and objects to the “Findings of Fact’’ and “Con¬ 
clusions of Law” submitted by defendant, as being contrary 
to the evidence, and says: 

1. Proposed finding of fact No. 3 does not fairly set 
forth the scope of the claims sought by the plaintiff. 

2. Proposed finding of fact No. 4 is an incorrect descrip¬ 
tion of the structure disclosed in Nelson patent No. 341,387. 

3. Proposed finding of fact No. 6 is improper, because 
the proofs at the trial unquestionably establish that Odets 
patent No. 1,973,651 is not prior art to the Peterson inven¬ 
tion and reduction to practice. 

4. The proposed “Conclusions of Law” are improper 
because the evidence shows that the structures of Rhodes 
or Farrow cannot practically be combined with the struc¬ 
tures of Nelson or Rossoll to produce the structure disclosed 
and claimed by the plaintiff, and because the Odets patent 
is not a proper prior art reference against the Peterson 
application, and because Peterson, having been the first to 
conceive, describe, and claim the structure of his patent, is 

entitled to a patent thereon. 

12 5. The findings of fact and conclusions of law 
herein should include findings and conclusions that: 

(a) The patents to Barrow and Rhodes disclose nothing 
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more than the usual inner spring type of mattress, admit¬ 
tedly well known prior to the Peterson invention; 

(b) The patents to Nelson and Rossoll disclose nothing 
more than a pad having opposite sides made of materials 
which, by themselves, have relatively different heat trans¬ 
mitting characteristics; 

(c) A pad comprising a layer of material having high 
heat transmitting characteristics and a layer of material 
having low heat transmitting characteristics, will not, in 
combination, have any better heat transmitting characteris¬ 
tics than would a pad made only of material having low 
heat transmitting characteristics; 

(d) The patents to Nelson and Rossoll would not, as a 
practical matter, even if combined with the disclosures of 
Farrow and Rhodes, produce a mattress having the char¬ 
acteristics of the mattress disclosed and claimed by Peter¬ 
son; 

(e) Peterson was the first to conceive of and to reduce 
to practice, a mattress comprising one side made of material 
having high heat transmitting characteristics and one side 
made of material having low heat transmitting characteris¬ 
tics, the two sides being separated by a freely ventilated 
air space; 

(f) Peterson reduced his conception to practice in the 
fall of 1929, and has thereafter continuously and diligently 
sought to obtain a patent thereon ; 

(g) Although Peterson’s first application, Serial No. 
558,968 was declared abandoned, there was never any aban¬ 
donment in fact or in intent by Peterson of his claim to a 

patent for his structure; 

13 (h) The proof establishes that Peterson conceived 

his structure, and reduced it to practice, prior to the 
filing dates of the Odets patent application and the Odets 
patent is not prior art as to the Peterson application; 

(i) Plaintiff, Richard A. Peterson, is entitled to a patent 
upon his application, Serial No. 37,658, as to claims 1, 2, 3, 
4, 6, 8, and 14 thereof. 

RICHARD A. PETERSON 
WARREN C. HORTON 
WILLIAMS, BRADBURY & HINKLE 
JAMES H. LITTLEHALES 
His Attorneys. 
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14 Endorsed: Filed Nov 15 1940 Charles E. Stewart, 
Clerk 

In the District Court of the United States 
For the District of Columbia. 

Civil Action, No. 3009. 

i Richard A. Peterson, Plaintiff , 

v. 

Conway P. Coe, Commissioner of Patents, Defendant. 


Findings of Fact. 

1. This is a suit brought under the provisions of Section 
4915 R. S. (U. S. C., title 35, sec. 63) in which it was sought 
to have the court find that the plaintiff Richard A. Peterson 
is entitled to the issuance of a patent on his application 
Serial No. 37,658 relating to Mattress and containing claims 
1 to 14, inclusive, as set forth in paragraph 4 of the com¬ 
plaint. 

2. At the trial claims 5, 7, 9, 10, 11, 12 and 13 were 
withdrawn by plaintiff as part of the cause of action. 

3. The Peterson application in issue discloses a mattress 
of a ventilated inner spring type having padding on one 
side of a low heat transmitting characteristic and padding 
on the opposite side of a relatively higher heat transmitting 
characteristic. 

4. The patent to Nelson, No. 341,387, discloses a mattress 
' having padding on one side of a low heat transmit- 

15 ting characteristic and padding on the opposite side 
of a relatively high heat transmitting characteristic. 

5. The patent to Farrow et al., No. 1,205,135, discloses a 
mattress of the ventilated inner spring type having padding 
on opposite sides of like characteristics. 

6. The patent to Odets, No. 1,973,651, discloses a mattress 
of the inner spring type wherein the padding on one side 
has high heat conductivity while the padding on the opposite 
side has low heat conductivity thus providing a so-called 
summer and winter mattress. 

7. The British patent to Rhodes, No. 106,181, discloses 
a ventilated inner spring mattress the padding on the oppo¬ 
site sides of which may be of different materials. 
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8. The British patent to Rossoll, No. 157,9j59, discloses a 
mattress wherein the padding on one side consists of mate¬ 
rial of high heat conducting characteristics whereas the 
material on the opposite side has low heat conducting char¬ 
acteristics. A layer of different material separates the two 
padding layers. 

16 Conclusions of Law. 

1. Claims 1, 2, 3, 4, 6, 8 and 14, in issue, are! unpatentable 
over either of the patents to Rhodes or Farrpw in view of 
either of the patents to Nelson or Rossoll. 

2. No invention is involved in making thej inner spring 
mattresses of Farrow and Rhodes with paddings on oppo¬ 
site sides having different heat transmitting characteristics 
for summer and winter use in view of thej teachings of 
Nelson and Rossoll. 

3. Claims 1, 2, 3, 4, 6, 8 and 14, in issue, are! unpatentable 
in view of the patent to Odets. No invention |is involved in 
the use of ventilating grommets in connection with the 
mattress disclosed by Odets. Moreover, the patent to Far¬ 
row and the British patent to Rhodes teach that the use of 
such ventilating grommets is old. 

4. Plaintiff is not entitled to a patent containing any of 
the claims 1 to 14, inclusive. 

5. The complaint should be dismissed. 

JENNINGS BAILEY, 

Justice. 

17 Endorsed: Filed Nov 15 1940 Charles E. Stewart, 
Clerk 

In the District Court of the United States 
For the District of Columbia, j 

Civil Action, No. 3009. ; 

Richard A. Peterson, Plaintiff j, 
v. 

Conway P. Coe, Commissioner of Patents, j Defendant. 


Judgment. 

This cause having come on to be heard anti having been 
tried in open court and argued by counsel for the respective 
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parties upon the pleadings and proofs adduced and sub¬ 
mitted to the Court, 

It is Adjudged this 15th day of November, 1940, that the 
complaint in this case be, and the same hereby is dismissed 
with costs against the plaintiff. 

I JENNINGS BAILEY, 

Justice. 


Approved as to form: 


Attorney for Plaintiff. 

18 Transcript of Proceedings 

October 22 & 23, 1940 
Filed January 4 1941 

In the District Court of the United States 
For the District of Columbia. 

Civil Action No. 3009 

Richard A. Peterson, Plaintiff , 

v. 

Conway P. Coe, Commissioner of Patents, Defendant. 

Washington, D. C., 
Tuesday, October 22, 1940. 

The above entitled cause came on for hearing at 11:40 
o’clock a. m. before the Honorable Jennings Bailey, one of 
the Judges of said Court. 

Appearances: 

Warren C. Horton, Esquire, Chicago, Illinois, and 
James H. Littlehales, Esquire, Washington, D. C., on 
behalf of the plaintiff. 

H. S. Mackey, Esquire, on behalf of the defendant. 

Proceedings 

Mr. Littlehales introduced to the Court Warren C. Hor¬ 
ton, Esquire, of Chicago, Illinois. 

Mr. Horton made an opening statement on behalf of the 
plaintiff, during the course of which the following occurred: 
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Mr. Horton: # * * We will, therefore, rely only upon 
claims 1, 2, 3, 4, 6, 8 and 14. 

The Court: Is that all? 

Mr. Horton: And we will withdraw claims 5, 7, 9, 

19 10, 11, 12 and 13. 

*#**•# 

Thereupon Mr. Mackey made an opening statement on 
behalf of the defendant. 

(Thereupon, at 12:27 p. m., a recess was had until 1:30 
p. m.) 

Mr. Horton: Will your Honor hear me now as to our 
interpretation of these patents? 

The Court: I think it might be as well. 

Mr. Horton: In the patents such as the one to Rossoll 
(which is called Russell in the Board’s decision, but it is 
Rossoll) and the patent to Nelson—and I think really for 
the purposes of this suit that these are substantially the 
same kind of references—it is the idea of the inventor in 
both of these cases, presumably, to have a mattress which 
has on one side a heat conducting material and on the other 
side a non-heat conducting material, the idea being that you 
can reverse that mattress and present the cool side in the 
summer and the Tvarm side in the winter. 

The fact is that the material is neither warm nor cool, 
no matter what is used—moss, hair, wool, or whatever it 
may be. It may present at first touch a cooler feeling but 
the warmth in the mattress is, of course, warmth which the 
mattress absorbs from the body heat, and as that mattress 
absorbs body heat it does not make any difference of what 
material it is made. 

The Court: That is contrary to my own observation. In 
the summer I have a cotton pad on top of the mattress and 
in the winter I have blankets on top of it, underneath 

20 the sheet, and there is a difference. 

Mr. Horton: Oh, I quite agree with that; but here 
you have got a ventilated inner side. 

This is the point: if you had in your mattress a cotton 
blanket on one side and a woolen blanket on the other side 
and you were simply to reverse that for the seasons, you 
would not have any difference in the warmth or the coolness 
of that mattress. 
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The Court: That is where we would differ. 

Mr. Horton: I did not quite understand your Honor. 
The Court: You would have to prove that to me. I think 
it is contrary to my own experience. 

Mi 1 . Horton: You would have to have some means of get¬ 
ting that heat away from the mattress. 

The Court: I know. 

Mr. Horton: If you have a solid mattress, there is no 
difference in the heat conductivity from one side or the 
other; but in the inner-spring or ventilated mattress that 
is where the difference does occur. 

(Mr. Horton continued and concluded his statement.) 

Evidence on Behalf of Plaintiff 
Mr. Horton: I would like to offer in evidence as Plain¬ 
tiff’s Exhibit 1, certified copy of the file wrapper and con¬ 
tents of the application, Serial No. 37,658, filed by Mr. 
Peterson on August 24, 1935. 

We offer in evidence as Plaintiff’s Exhibit 2, certified 
copy of file wrapper and contents of the application of 
Richard A. Peterson, filed August 24, 1931, Serial No. 
558,968. 

We offer in evidence as Plaintiff’s Exhibit 3, car- 

21 bon copy of the decision of the Board of Appeals in 
the case of the Nord application, Serial No. 478,821, 

and Mr. Mackey has consented that this copy may be used. 

Mi*. Mackey: This is a carbon copy but I consent that 
this is an exact copy of the letter which we sent out. 

The Court: Very well. 

(The documents so produced and identified were received 
in evidence and marked by the reporter Plaintiff’s Exhibit 
1, Plaintiff’s Exhibit 2, and Plaintiff’s Exhibit 3, respec¬ 
tively.) 

22 Thereupon Richard A. Peterson, the plaintiff, 
called as a witness in his own behalf, was duly sworn 

by the Assistant Clerk and was then examined and testified 
as follows: 

Direct Examination 
By Mr. Horton: 

Q. 1. You are Richard A. Peterson, the plaintiff in this 
case? A. Yes, sir. 
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Q. 2. Where do you live? A. 2116 North Orchard Street, 
Chicago, Illinois. 

Q. 3. Will you relate briefly the circumstances leading 
up to your making the invention of the application in suit? 
A. Yes, sir. 

Q. 4. Will you relate them briefly, please? A. The events 
leading up to my application, sir? 

Q. 5. Yes. A. I moved to Racine, Wisconsin, to live with 
my cousin, Mrs. Cuccio. I had been there a short time when 
they purchased a new mattress for me. 

Q. 6. WTien was that? A. This was in September, 1929. 

It was an inner-spring mattress. I started using it and 
I found that it was cold at night, because I slept with the 
windows open. They gave me more covers. I asked for 
more covers and they gave me more covers; and I still was 
cold; and it struck me that it was funny. So I figured that 
it must come from underneath or, rather, I decided 
23 that it must come from underneath. 

So I asked my cousin if she would take a blanket 
that she had given me—it was a very heavy one—and place 
it on top of the mattress and cover it with a sheet. 

This she did, except that she went to work and sewed to¬ 
gether two large sheets. She thought that I meant to cover 
it all the way around; but my idea was to cover it without 
pulling the cover down around over the sides. So it was 
assembled this way, without covering the sides. 

Q. 7. What was your object in not covering the sides. A. 
Well, I figured that the air was leaking in through the sides, 
that is, the air was circulating through the sides and coming 
through the sides. I wanted to sort of substantiate that 
fact: and for this reason I did not want to cover the sides. 
As I said, it was assembled this way and after it was as¬ 
sembled I did not get cold any longer. 

Q. 8. What kind of mattress was that which was on your 
bed? A. This was an innerspring mattress, made by the 
Simmons Company, known as the Deep Sleep. 

By the Court: 

Q. 9. Was that a ventilated mattress? A. It was; yes, 
sir. 
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By Mr. Horton: 

Q. 10A. Did it have the same kind of padding on both 
sides? A. The body was similar on both sides, as far as I 
know: I did not tear the mattress apart, but I am sure it 
was the same on both sides. 

Q. 10B. Was the mattress ventilated on the interior? 
A. It was ventilated; yes, sir. 

Q. 11. After you had made up that mattress, what 

24 did you do? A. Well, I was satisfied with the result 
and I got to thinking that I had discovered some¬ 
thing; and in my spare time at work I made a sketch; and 
I brought this sketch home and showed it to Mrs. Cuccio 
and her husband and explained it to them—what I thought 
was a new type of mattress. 

Q. 12. When was that? A. That was some time in Oc¬ 
tober, 1929, sir. 

Q. 13. I show you a paper, which I will ask to have 
marked for identification Plaintiff’s Exhibit 4, and ask you, 
if you can, to state what this is. A. This is the sketch that 
I made in October of 1929 and showed to my cousin and her 
husband, with reference to this new mattress that I thought 
that I had discovered. 

Q. 14. And will you explain the markings that are on 
there, what you meant by them, what they showed? A. 
Well; I show a summer side and a winter side inner con¬ 
struction, which represents springs, grommets for ventila¬ 
tion. 

Now, this winter side is supposed to be more compact, 
here (indicating)—the winter side is supposed to be more 
compact and I show it heavier and then on this other sketch 
I show the summer side—the winter side inner construction 
in the center and ventilated; one side is thicker than the 
other. 

The heat would naturally travel through the thicker side 
at a slower rate. I have placed a note on there “Gromets 
can be made to permit passage of air one way only, e. g., 
in.” The idea was that when you are using the summer side 
the air will come in and pass up through the summer 

25 side; and when you are using the winter side, the ven- 
i tilated side is on the bottom and the air would nat¬ 
urally come up through the bottom but it could not pass oil 
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up and it would naturally make the mattress warmer. But 
that is not necessary and it does not—the invention oper¬ 
ates without that. 

Mr. Horton: I would like to offer this sketch in evidence 
as Plaintiff’s Exhibit 4. 

Mr. Mackey: No objection. 

(The sketch so produced and identified was received in 
evidence and marked by the reporter Plaintiff’s Exhibit 4.) 

By Mr. Horton: 

Q. 15. After you had made this sketch, what, if anything, 
did you do about filing a patent application? A. Nord is 
also my cousin. 

Q. 16. Who is Nord? A. He is also a first cousin. He 
made trips to Racine, to visit us. I got to talking to him 
about this idea and he suggested that the easiest way would 
be to place an insulated—he said a sheet of paper, over the 
springs, that would keep the air from coming through; that 
is, that this sheet of paper could be described as an insulat¬ 
ing member. And we thought we had something and so in 
the spring of the following year we made a trip to Chicago 
and saw 7 Mr. Floyd. 

Q. 17. What year was that? A. This •was in 1930, sir. 
Mr. Floyd had been suggested by some relatives who— 
well, some relatives who knew him. 

Q. 18. Who was Mr. Floyd? A. He •was a patent at¬ 
torney in the City of Chicago, sir. 

26 Q. 19. Prior to going to see Mr. Floyd, had you 
done anything on your own account toward prepar¬ 
ing a patent application? A. No, sir, not prior to going 
to see Mr. Floyd. 

We went, in a general way, to see, to find out how to go 
about obtaining a patent. 

We did not have anything but—I had my drawing, this 
exhibit that has been accepted. I had that with me. But 
we spoke to Mr. Floyd in a general w*ay; and he said that 
rather than filing a joint application—we were thinking of 
trying to file one application. He said we could not do 
that, because each one of us had invented something dif¬ 
ferent, and that we should file tw T o applications. 


22 


RICHARD A. PETERSON VS. CONWAY P. COE. 


Q. 34. (interposing) Did you have any property or any 
money in the bank? Did you have any means at that time? 
A. No, sir; I had nothing, sir. 

There was something came through, whereby the Gov¬ 
ernment authorized—some bill or something was enacted by 
the Government, whereby we got 50 per cent, up to 50 per 
cent, of our World War compensation, that is, this insur¬ 
ance that had been granted to us; and that permitted us 
to draw up to 50 per cent. 

I drew $350 in 1931. With this money I entered my first 
application, filed the first application, sir. 

Q. 35. Was that the one that was filed through Mr. Floyd? 
A. That was the one that was filed through Mr. Floyd, sir. 

Q. 36. And that is the one of which the file is in evidence 
'here as Plaintiff’s Exhibit 2? A. Yes, sir. 

30 1 Q. 37. After you had your application on file, did 
you acquire the ownership of the Nord application? 

A. I acquired ownership of the Nord application shortly 
after I filed my own. Mr. Nord—well, he got disgusted, be¬ 
cause it had cost a lot to file his application and Mr. Floyd 
wanted a lot for entering amendments, and when—and, in 
reality, we wrote up the amendments and all Mr. Floyd did 
was practically to copy it verbatim, except for some changes. 

Q. 38. The point is that Mr. Nord did assign the applica¬ 
tion to you? A. Mr. Nord assigned the application to me; 
yes, sir. 

Q. 39. And did you continue the prosecution of your ap¬ 
plication? A. I did, sir. 

Q. 40. I suppose, then, that both the Nord application 
and your application proceeded through the Patent Of¬ 
fice? A. Yes, sir. 

Q. 41. With that prosecution? A. Yes, sir. 

Q. 42. And the time was reached when the Nord applica¬ 
tion was finally rejected, was it not? A. Yes, sir. 

Q. 43. Did you pay for the appeal from that decision, the 
final rejection? A* No, sir; I did not pay for the appeal. 

Q. 44. Who did? A. My understanding with Mr. 

31 Floyd was that he would pay; that is, he charged it. 

Q. 45. Did you later apply money from your ac¬ 
count with Mr. Floyd? A. No. I did not have any money 
to apply, sir. 
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Q. 46. From that time on, what were your positions up 
until—did you have any jobs for the nex^ two or three 
years? A. No, sir. The jobs that I found 1 :were odd jobs, 
that is, I would wash cars or Simonize car$. I would dis¬ 
tribute literature or canvass—wash windows, any sort of 
odd jobs I could find. I didn’t get an awful lbt for it, either. 

Q. 47. Did you have any dependents at;this time? A. 
Yes, sir; my father and mother were dependent upon me at 
this time. 

Q. 48. Were they in good health? A. No, sir. They were 
both old and my mother was crippled, crijppled so badly 
that it was difficult for her to get around. At that time mv 
father seemed to be in good health but it was not—well, 
shortly afer the Nord application was grantejd and after the 
final action of the Board of Appeals on my application— 
right in there—my father became a cripple, |too. He had a 
stroke, so he could not get out of bed, he (>ould not "walk, 
and his condition continued that way for two years and 
eight months before he died; that is, he couljd not leave the 
bed. 

Q. 49. After receiving the decision of the Board of Ap¬ 
peals in the Nord case, your application stood under final 
rejection at that time, did it not? A. Yes, sir 
32 Q. 50. What, if anything, did you do about that? 

A. I went to see—well, Mr. Floyd—I could not ap¬ 
peal ; I did not have any money. I went to isee Mr. Floyd, 
when I got this action in the Nord case, and I said “It does 
not seem right; now, the Board of Appeals has allowed the 
Nord case; and the same references are involved. I do not 
see why the Examiner should not reconsider^” 

He said “Well, we can file an amendment, requesting 
reconsideration, since the same methods are involved, and 
the inventions are similar.” 

Q. 51. Was such an amendment prepared? A. Yes, sir. 

Q. 52. Who prepared it? A. “Oh,” he said, “it will cost 
you money to write it up. ’ ’ He said ‘ ‘ And I don’t feel like 
advancing, like going any further into debt,j as far as you 
are concerned.” He said “If you want to prepare it your¬ 
self, I "will enter it for vou.” And he gave; me some idea 
of what to put into it. 


i 
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Q. 53. Did you prepare the amendment? A. Yes, sir; 
I prepared it. I prepared a massive amendment, because 
it seemed to me that the Examiner had never paid much 
attention to what I had told him in the amendments before; 
and so I just involved all the reasons in this amendment— 
even so far as to rewrite some of the material which had 
been used previously, so as to get it all together; and I cited 
the Nord case in that amendment, sir. 

Q. 54. Are you referring now to the amendment which 
was held by the Patent Office to be unresponsive? 

33 A. Yes, sir, not responsive. 

Q. 55. After you received the communication from 
the Patent Office, saying that your application was aban¬ 
doned for failing to respond to the action of the Patent 
Office, what did you do about that? A. I went to see Mr. 
Floyd and I asked him what could be done. I told him—he 
says “They held it not responsive, because you injected new 
matter.” This so-called new matter was in previously; I 
just repeated it. 

Q. 56. He said they held it to be new matter, as not re¬ 
sponsive—was that material actually in the application 
prior to that time? A. It was, sir, verbatim. 

He said “There is nothing we can do. The application 
stands forfeited and we have a year in which to file another 
application, taking its place.” He says “If you will go 
home and make a new specification and one new drawing—” 
I was to make a new specification and drawing involving 
some of this stuff that they called new matter. He says 
“If you will go and write up a new specification and make 
a new drawing and see me in two weeks.” 

This I did. I was back there in two weeks time. “No,” 
he said, “you have misunderstood me. You have got to 
make over all the other drawings.” And I had understood 
him to say we could use the drawings in this other case. 
And he said “No; you have got to make them all over 
again.” 

The drawings were made up twice, because Mr. Floyd 
said I could not use them again. 

Q. 57. Did you make up new drawings? A. I 

34 made up new drawings and went back there; but 
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then I did not get to see him; and whenever I would go 
there, they would say he was in Europe—Ithat is what I 
got at first. Toward the end, when I would go, they would 
say “Mr. Floyd is very sick; you can not see him now.” 

Q. 58. When was this that you started to try to see Mr. 
Floyd? A. This was within that year, 1934, sir, 1934 and 
1935. | 

Q. 59. Did you finally get to see Mr. Floyd? A. Yes, sir; 
and I was telling them always that this year is drawing to a 
close, this year within which something has got to be done 
is drawing to a close. 

Q. 60. You say you were telling them. Who was that? 
A. I was telling the secretary or the girl at jthe window in 
Mr. Floyd’s office. 

And so she finally said she had arranged Iso I could see 
Mr. Floyd, and I should go to the Pearson Hptel. And she 
gave me the room number, where Mr. Floyd was supposed 
to be convalescing. 

So I went. Mr. Floyd was in bed in the Pearson Hotel. 
He said he had been operated on, that his lijmgs had been 
drained or something, as a result of some ajttack of influ¬ 
enza. That is what he said to me, sir. And X gave him the 
application and he looked at it and said that ljie would enter 
it for me. 

Q. 61. Did you ever see Mr. Floyd again? A. I never 
saw Mr. Flovd after that. I found out, later on, that he 
had died two days after I had visited him. 

Q. 62. Did you obtain and file with the Patent Of- 
35 fice, as a part of an application, Seriajl No. 558,968, 
Plaintiff’s Exhibit 2, a death certificate; certifying as 
to the death of Mr. Floyd? A. Yes, sir: I di<jl. 

Q. 63. That appears on page 96 of Plaintiff’s Exhibit 2, 
does it not? A. Yes, sir. 

Q. 64. And that states that the cause of His death was 
carcinoma of the lungs? A. Yes, sir. 

Q. 65. And did you also obtain and file, in connection 
with this application in the Patent Office, an affidavit of Dr. 
Goldsmith? A. Yes, sir. 

Q. 66. That appears at pages 92 and 93 in| this applica¬ 
tion file, does it not? A. Yes, sir. 
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Q. 67. And did you find out who Dr. Goldsmith was? Was 
he the attending physician for Mr. Floyd? A. Yes, sir. I 
got the information from the death certificate and then I 
went to see Dr. Goldsmith about the affidavit. 

Mr. Horton: I might state to your Honor that in this 
affidavit of Dr. Goldsmith he states: 

“That Henry Bussey Floyd, * * * was under my care 
from April 28th 1935 until he passed away July 5th. At 
the time he was examined April 28th, he had definite evi¬ 
dence of cancer of the lung. It is my professional opinion 
1 that the actual onset of the disease dated back much 
36 further and that he undoubtedly had been afflicted 
with the disease for a period of from one to two years 
previously without it being apparent to a lay person. It is 
also believed that during such period he would be apt to 
perform his work less efficiently than ordinarily. This opin¬ 
ion is based on the fact that the physical findings were quite 
pronounced at the date of the first examination. As cancers 
advance rather slowly, the extensive evidence of disease on 
April 28th would not have been there unless we assume a 
moi*e or less prolonged period of development of pathol¬ 
ogy.” 

Q. 68. After you learned of Mr. Floyd’s death, what, if 
anything, did you do about your application for patent? A. 
I went up to Mr. Floyd’s office to see what had been done; 
and a Mr. Burrill said that it was too late to do anything, 
that the year had elapsed. 

I told him that it did not make sense to me and that I 
felt that I was being deprived of something. 

He said, well, he would write to his Washington associate 
and get an opinion, if that would make me feel any better. 
And he said that he would let me know, which he did. 

Q. 69. I show you a letter, on the letterhead of Henry 
Bussey Floyd, and ask you if that is the reply which you 
received. A. This is the reply which I received. 

Q. 70. Did you receive that on or about the date it bears? 
A. July 17, 1935; yes, sir. You have the envelope. 

Mr. Horton: I know. 

I offer the letter in evidence, as Plaintiff’s Exhibit 7. 
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37 (The document so produced and identified was re¬ 
ceived in evidence and marked by the reporter Plain¬ 
tiff’s Exhibit 7.) 

Q. 71. That letter told you that you were over a month 
too late to do anything? A. Yes, sir. 

Q. 72. What, if anything, did you do about your applica¬ 
tion after receiving that letter from Mr. Floyd’s office? A. 
I thought that I had been—I felt that I had been wronged. 

I went to a friend whom I had grown up with. He was 
practicing law in the city—a man by the name of Edward 
Parlee. I had always had confidence in the man. I went 
to him and told him my predicament. He said he had no 
right, that he could not practice before the. Patent Office, 
but he would introduce me to a man that he knew was honest 
and did practice before the Patent Office. And he arranged 
an appointment for me with this Mr. Theodore Miller, who 
was my attorney in this second application, sir. 

Q. 73. Did you have any money at this tijme? A. I had 
just obtained employment with the State, working as a care¬ 
taker in the Illinois National Guard Armory.; 

Q. 74. When w*as this, in what year? A. In 1935, sir. I 
could give you the exact date, (after examining papers) I 
started work at the armory April 1st, 1935, sir. 

Q. 75. When did you see Mr. Miller? A. I saw Mr. Mil¬ 
ler shortly after that, about the 15th of JulyL shortly after 
I had received the letter from Mr. Burrill, of, I would say, 
about the 20th of July—that is more like it. 

38 Q. 76. Did you have any money saved up at this 
time? A. I had saved some money from this em¬ 
ployment. I really had saved. 

Q. 77. When you called on Mr. Miller, wl}at did he tell 
you to do? A. Well, he said that I should—|-I had the ap¬ 
plication. Mr. Burrill had given it to me. I gave that to 
Mr. Miller and he says “Well, we will file tliis thing; and, 
in the meantime, you go to Mr. Floyd’s officej and get your 
files out of there.” 

Q. 78. Did you get your files out of the^-e? A. They 
would not give them to me. I went to see tljem and I did 
not get them. I went to Mr. Miller and told him they 
would not give them to me and he said “ Wei}, you go back 
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and tell them that you are going to tie up the Floyd estate 
if you don’t get your files in this matter.” 

Q. 79. Did you return to the Floyd office and tell them 
what Mr. Miller instructed you to tell them? A. Yes, sir; 
and they gave me the files. 

Q. 80. Was anything said to you at that time about filing 
a petition to revive the previous application? A. Yes, sir. 
Mr. Miller said “We will have to file a petition to revive 
as soon as we can.” 

At the time when I had gone to see Mr. Miller I had $30 
and I had not paid my rent. I told him the difficulties I 
had. He said “I will take $10 and you can pay your rent 
and pay me $5 a month from now on until your debt to me 
is satisfied.” 

39 Q. 81. Did you do that? A. I did as well as I could 
sir. 

Q. 82. What were you getting? A. I was working at this 
armory for $85 a month, sir. I worked 12 hours every 
night, seven nights a week at the armory. 

Q. 83. How long did you work there? A. I think I worked 
there until 1937 or 1938. I have got a letter over there, that 
gives the date I was discharged; I was let out. 

Q. 84. It was "while you were working in the armory, in 
that job, that you filed your application to revive in Serial 
No. 558,968? A. Yes, sir. 

Q. 85. At that time and at the time you filed that petition 
was your income substantially the same as you have testi¬ 
fied? A. Yes, sir. 

Q. 86. After your petition to revive the application was 
denied, you filed several additional petitions or supplemen¬ 
tary petitions, did you not? A. Yes, sir. 

Q. 87. Did you come here to Washington to see the Com¬ 
missioner of Patents about the petitions? A. Yes, sir. I 
made a trip here to Washington to see the Commissioner 
of Patents. I had three objects in mind. One was I wanted 
to—in the meantime Mr. Miller had explained to me that he 
got—he did not think that anything could be accom- 

40 plished, any further, because, no matter what—how 
these petitions -were worded—we always got the same 

reply. 

Now then, my purpose in coming here was to petition the 
Commissioner, orally, if he would not hold that the Exam- 
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iner was wrong in holding my prior application abandoned, 
that is, in refusing to enter this amendment after the final 
rejection. That was one purpose. The other purpose was 
to see if he would not reconsider my petition to revive. 

I tried to establish from evidence that I brought with 
me, that I started out, from the time that I found out from 
Mr. Miller that I had to file a petition to Revive—that I 
started out then to get affidavits dating back as far as 1935. 
I had this information with me. 

i 

And a third object was to see if he would hot reconsider 
my petition to revive, owing to the fact that—because of the 
explanations that I had submitted in this petition and the 
fact that the Examiner had rejected my amendment after 
final rejection, which I felt was wrong, considering these 
two together; and I was refused. 

Q. 68. As a result of that interview, you dijd not succeed 
in obtaining a revival of your application? A. No, sir. I 
felt so bad about it, that I had come here with a petition in 
my pocket, and I went back home and mailed it to them. 

Q. 89. You mailed a letter and that copy that you sent by 
mail appears in the file wrapper? A. Yes, sir:. 

Q. 90. Was anything done after that? A. Nothing was 
done after that; no, sir. 

41 Q. 91. When Mr. Miller first advised jyou that you 
had to file a petition to revive your first application, 
did you attempt to obtain the information necessary to be 
contained in such a petition? A. Yes, sir. Hje said that I 
should get an affidavit from the physician. 

I went to the physician and he refused at first to give 
me an affidavit. He wanted to know what it wias all about; 
and I told him it was with reference to a patent applica¬ 
tion. Well, he said he could not give me much satisfaction 
because it seemed that Mr. Floyd had taken o£t a substan¬ 
tial insurance, just prior to his death; and this doctor did 
not want to give me anything definite. 

However, I got some sort of affidavit froni him, which 
Mr. Miller did not like very well. It did not state anything 
more than what is actually found in the death Icertificate. 

Q. 92. Were you able to get the affidavit to be filed with 
your petition to revive prior to the date it bea^s? A. Yes, 
sir. I went back to see him. In the meantime I had spoken 
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to some insurance solicitors and they told me that there 
was a statutory limitation of two years. 

Q. 93. And you were able to persuade the physician to 
give you a proper affidavit? A. I was able to persuade the 
doctor that he should give me a more liberal affidavit, and 
he did. 

Q. 94. And that was given to you on April 27, 1937, the 
date it bears? A. Yes, sir. 

42 Q. 95. You prepared and filed an affidavit, sup- 
' posedly under Rule 75 of the Rules of Practice of the 

Patent Office, during the prosecution of your second appli¬ 
cation. Who prepared that affidavit? A. Mr. Miller, sir. 

Q. 96. Had you told Mr. Miller at that time about the 
fact that you had put this mattress—put this blanket on 
the mattress while you were in Racine? A. No, sir. No, 
sir; I had not told him. He never said anything about it. 
In fact, when the thing came up, as to this affidavit under 
Rule 75, he asked me: “Have you ever made any 
sketches ?” 

I said “Yes, sir; I have.” 

And he said “What is the earliest one you made?” 

And I tried to tell him about this drawing on the en¬ 
velope. 

“Well,” he said, “that is fine. Now we will make out 
an affidavit to that effect.” 

And then, when that affidavit under Rule 75 was refused, 
he said “Well, you state in there that you can not find this 
sketch. Have you got any other sketches that you made of 
this mattress?” 

I said “Yes; I had made several sketches, and I think I 
have.” 

And when I brought the second one to him, he said “We 
will photostat that one and send it in.” And that was done. 

Q. 97. Have mattresses in accordance with the invention, 
as described and claimed in your application, gone 

43 into use, according to your knowledge? A. Yes, sir; 
they have. 

Q. 98. I show you a newspaper clipping and ask you to 
state what that is and where you obtained it. A. Well, this 
clipping is a paper from a Chicago newspaper. It shows 
this mattress that I claim as my invention; and the date 
of the clipping is February 24, 1935. This clipping was 
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sent to me by my cousin, Mrs. Cuccio, from Racine, Wis¬ 
consin. This was the first one that she had observed in the 
papers. 

Q. 99. Had you discovered any prior to that? A. No, sir; 
I had not. 

Q. 100. Now, this apparently shows Chicagci Herald and 
Examiner, February 24, 1935. On that data was that a 
paper of general circulation in Chicago? Aj It was, sir. 
It was circulated generally through Chicago jand to some 
Wisconsin towns, as far as north of Milwaukee. 

Q. 101. And this advertisement is apparently of Wie- 
boldt’s stores. Can you state, of your own knowledge, 
whether Wieboldt’s is a large or a small retailer of mat¬ 
tresses and home furnishings in Chicago and vicinity? A. 
They have large stores, sir. They have a laiige organiza¬ 
tion. They have several stores throughout the; city and the 
suburbs. 

Q. 102. And that advertisement states, does jit not: 

‘ ‘ Hair and Felt Innerspring Mattress. An Amazing New 
Idea! $15.88. For Sub-Zero Nights! For Supimer Broil¬ 
ers !” 

44 And it continues on, describing it, does it not? A. 
Yes, sir. 

Mr. Horton: We offer that advertisement in evidence as 
Plaintiff’s Exhibit 8. 

Mr. Mackey: No objection. 

The Court: Now, what is the pertinence of this? 

Mr. Horton: Your Honor, I offer that in evidence to 
show that the structure of this invention has gone into wide 
commercial use and is embodied in commercial structures 
since the date of his application and since thei date of his 
invention. 

The Court: It does not show invention, except to say 
that * ‘ The hair allows the air to circulate, the f0lt and sisal 
retain warmth”, does it? 

Mr. Horton: I expect to follow that up witij some more 
testimony, your Honor. j 

The Court: Very well. 

(The document so produced and identified was received 
in evidence and marked by the reporter Plaintiff’s Ex¬ 
hibit 8.) 
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By Mr. Horton: 

Q. 103. Now, I show you another clipping from a paper 
and ask you whether that is a similar advertisement of a 
mattress structure wihch you believe to embody the claims 
of your application for patent? A. Yes, sir. 

Q. 104. And that is from the Chicago Sunday Tribune of 
August 14, 1938, is it not? A. Yes, sir. 

Q. 105. And that is the advertisement of Mandel 

45 Brothers’store, is it not? A. Yes, sir. 

Q. 106. Now, the Chicago Sunday Tribune is a 
paper of general circulation, is it not? A. Yes, sir. 

Q. 107. The largest paper in Chicago? A. Yes, sir. 

Q. 108. And Mandel Brothers’ store is one of the very 
large stores in Chicago, is it not? A. Yes, sir. 

Q. 109. And that refers to a Simmons Innerspring Mat¬ 
tress, having hair on one side, cool in summer, and lamb’s 
wool on the other side, warm in winter, does it not? A. 
Yes, sir. 

Mr. Horton: I want to offer that in evidence as Plain¬ 
tiff’s Exhibit 9. 

Mr. Mackey: No objection. 

(The document so produced and identified was received 
in evidence and marked by the reporter Plaintiff’s Ex¬ 
hibit 9.) 

By Mr. Horton: 

Q. 110. Now, similarly, you saw a good many other ad¬ 
vertisements of the same nature, did you not? A. Yes, sir. 

Q. 111. In this period from 1935 up to the present time? 
A. Yes, sir. 

Mr. Horton: I do not want to duplicate these matters 
of advertisement unnecessarily. 

Q. 112. You saw such advertisements of other stores in 
Chicago, beside the two we have mentioned? A. Yes, 
sir. 

46 Q. 113. Did you ever go down to any of these stores 
to examine those mattresses, so advertised? A. Yes, 

sir; I did. 

Q. 114. Will you tell us about that? A. I went to Wie- 
boldt’s and looked, and asked to see this advertised sum¬ 
mer and winter mattress. They showed me the mattress 
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and it was identical with this mattress covered by my pat¬ 
ent application. 

Q. 115. You say it was identical with it. Will you de¬ 
scribe the mattress a little more in detail? A. It was an 
innerspring mattress, being ventilated and having a sum¬ 
mer side and a winter side. 

Q. 116. You say it was ventilated. How was it ventilated? 
A. It had ventilating ports in the border, so-called grom¬ 
mets, in this section, between the two surfaces that you 
lie on, sir. 

I also went to the Boston Store. 

Q. 117. Did you see anything there? A. Yes, sir. I asked 
them to let me see their mattresses and the salesman took 
me over and showed me the Beauty Rest and said that was 
a nice mattress. And he said “I will show you our best 
seller.” And he took me over and showed me a mattress 
such as is covered by my application. 

Q. 118. Is that one of these mattresses covered by this 
advertising? A. I think there is an advertisement from the 
Boston Store in that group. 

Q. 119. We have quite a group of clippings. Are any of 
these clippings any different in character from the 
47 two we have identified and offered in evidence? A. 

No, sir, except that one of them is a part of a roto¬ 
gravure section of a newspaper, which I think is an expen¬ 
sive advertisement. 

Q. 120. I show you this clipping and ask you if that is the 
one you mean. A. That is the one I mean. 

Q. 121. That is from the Chicago Daily News of October 
15, 1938? A. Yes, sir. 

Q. 122. And is an advertisement of John M. Smyth Com¬ 
pany, is it not? A. Yes, sir. 

Q. 123. And refers to an innerspring mattress, * 4 rever¬ 
sible and upholstered with pure layer felt with one top 
lamb’s wool and the other curled horsehair.” Is that the 
one you mean? A. Yes, sir. 

Mr. Horton: I offer that in evidence as Plaintiff’s Ex¬ 
hibit 10. 

Mr. Mackey: No objection. 

(The paper so produced and identified was received in 
evidence and marked by the reporter Plaintiff’s Exhibit 
10 .) 
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By Mr. Horton: 

Q. 124. Mr. Peterson, are you familiar with the patents 
which have been cited against your patent application? A. 
Yes, sir; I am. 

Q. 125. I call your attention to the Rhodes British pat¬ 
ent No. 106,181. Will you please explain, if you can, how 
that patent fails to include the invention which you 

48 made and claim in your application for patent? A. 
Well, I would like to state what I think my invention 

includes. 

Q. 126. All right. State that much. A. My invention in¬ 
volves a reversible innerspring mattress, having pads of 
different heat insulating qualities, on both sides of an air 
circulating space. 

Now', Rhodes, according to his patent, is concerned with 
compartment upholstery— 

Q. 127. (interposing) I didn’t get that. A. He is con¬ 
cerned with compartment upholstery, which he proceeds to 
place on both sides of a spring core. He incidentally says 
that the padding in this compartment upholstery can be 
the same on both sides or different on the different sides, 
or different in different layers. He assigns no purpose or 
gives no reason for doing this. 

Q. 128. I call your attention to the patent to Rossoll, Brit¬ 
ish No. 157,969. Are you familiar with that? A. Yes, sir. 

Rossoll tries to place his padding in different shaped 
cells. He prefers a hexagonal cell or a triangular cell, be¬ 
cause they hold their shape better. We know that a triangle 
can not be displaced. He also makes the statement that he 
can put warm material in triangular cells on one side and 
cool material on the opposite side. He does provide filling 
of some material for the internal cell, which he says is in¬ 
different-indifferent apparently to the conductivities of 

the outside cells. His mattress is solid. 

I would like to give you an illustration of howr I think 
that mattress w'ould operate. Iron is a good conduc- 

49 tor. If you pass live steam through an iron pipe the 
heat of that steam is going to penetrate through the 

iron and cause the loss of considerable heat. If you cover 
that pipe with an insulating material, such as asbestos, you 
will retain a considerable amount of the heat, and you will 
be losing heat only as the asbestos will conduct the heat. 
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Now then, in the Rossoll patent we have the same thing. 
It is a solid mattress and it will not operate, beqause if you 
try to lay on, say, the summer side, the cool side, you won’t 
lose any more heat than the warm side will permit to pass 
through it. By analogy, it is the same as the jsteam pipe 
with the asbestos on the outside of it. 

In other words, it is a known fact, no matter if you have 
got the two materials fastened together, that they will con¬ 
duct heat from one side to the other, no matter 'whether you 
apply the heat to the bottom side or to the upper side the 
rate of conduction is the same with such an assembly; and 
that is what I am driving at with reference to jthe Rossoll 
patent, that is, that it will not operate in the sense that my 
invention operates, that it will not produce a cool side and a 
warm side. 

By the Court: 

Q. 129. The Rhodes mattress is ventilated? A. Yes, sir; 
the Rhodes mattress is ventilated. 

By Mr. Horton: 

Q. 130. And the Rossoll mattress, of course, Was not in¬ 
tended to be ventilated? A. No, sir. The Rossoll mattress 
is solid and is not ventilated. He does not state I that it was 
ventilated. 

50 Q. 131. Now I call your attention to the Nelson pat¬ 
ent, No. 341, 387. What have you to say With respect 
to that? A. The Nelson patent also covers a solid mattress;, 
and he does say that he uses cotton as one material and 
wool, we will say, as the other material; but, like I have 
said before, it is still a solid structure and it will conduct 
heat from one side to the other, exactly the sai|ne amount, 
regardless of which side you apply the heat to. j 

Q. 132. In your structure what is it that dissipates the 
heat away from the mattress itself? A. Well, if you use 
the winter side, we will say—well, that has a h}gh insulat¬ 
ing quality. It will only permit the heat to pass Islowly. All 
materials are relatively conducting or non-conducting, 
whichever way you want to look at it. Through the winter 
side the heat passes slowly and then it will pass but through 
the sides, through the ventilating ports. I say, it will pass 
out through the sides, because the air will come [up through 
the ventilating side on the bottom and will gradually go 
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out sidewise; but it will lose heat slowly, because the pad¬ 
ding on the winter side, that we are lying on, is very poor 
conducting and it will not let heat go through fast. 

When we reverse the mattress and use the summer side, 
the padding on that side will permit the heat to pass through 
quickly, into the ventilated part of the mattress and it will 
go out through the ventilating ports more quickly. It will 
follow the easiest course; and the sides are independent of 
one another, that is the top side and the bottom side, and 
the warm side is on the bottom now, so that we are 

51 using the summer side, and it will not retain the heat 
in the summer side, because there is that circulating 

air space separating the two. 

Q. 133. What is the fact as to the circulation of air in 
an innerspring mattress having ventilating spaces ? Is that 
circulation great or small? A. It is great, sir. 

Q. 134. Why is that? A. Because the open passages 
permit the air to pass in and out and— 

Q. 135. (interposing) What happens in such a mattress 
when a person is lying dowm on it, rolling around on it? A. 
You get a sort of bellows action. You compress the differ¬ 
ent surfaces of the mattress and the J»ir starts passing in 
and out through the ports at, I would say, a rapid rate. You 
move around and you just accentuate this bellows action. 

Q. 136. I call your attention to the Farrow patent, No. 
1,205,135. Do you conceive of that as being any different 
type than the mattress which you had at your cousin’s 
home in 1929? A. This is practically the same as that. It 
"is only that the one that we had at home w~as tufted, it was 
tied together in spots, and this one is not. 

Q. 137. But that shows an innerspring mattress, freely 
ventilated, and with the same kind of material on each side, 
does it not? A. Yes, sir. He is concerned with the spring 
wire base inside and the materials are distributed 

52 similarly on both sides and he does not—and I can 
also state that he does not provide an air space for 

the purpose of keeping, maintaining the independence of the 
heat conductivities of the two sides, sir. 

Q. 138. Now, there was a patent to Cobb, No. 1,908,001, 
cited against your application, was there not? 

Mr. Mackey: If your Honor please, I do not think that 
is relevant here. It is not one that we are relying on in this 
case. 
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Mr. Horton: It is for a different purpose, your Honor, 
that I am going to question the witness about this. 

The Court: For what purpose? 

Mr. Horton: It is for the purpose of shewing that by 
combining these three references you would pnd up with a 
mattress of the nature shown in this Cobb patent, that 
would not achieve the purpose of effecting the ends desired 
by Peterson. 

Mr. Mackey: I will admit that when you hajve several ref¬ 
erences, that there are various ways of combining them; 
but the question is whether combining them in the way 
shown in this application is relevant. 

The Court: I can not see the relevance in this case. 

Mr. Horton: Well, of course, it is a very difficult ques¬ 
tion, to look at what happened with something else and say 
if those things were combined it was not invention to com¬ 
bine them together, after it has happened. 

The Court: In view of his objection, I sha^l have to sus¬ 
tain the objection. 


By Mr. Horton: 

! 

53 Q. 139. Mr. Peterson, what, in your qpinion, would 
be the effect of combining a mattress $uch as shown 
in the Rhodes patent with a mattress such a^ shown in the 
Rossoll patent? A. Rossoll does not operatje in the same 
capacity that my invention does. In fact, I would say that 
it was non-operative. It does not suggest such an applica¬ 
tion to me, because, being familiar with heat Conductivity, I 
know that the Rossoll device will not operate. Knowing 
that it will not operate, I am not apt to thinly that combin¬ 
ing it with Nelson or combining it with Rhodes would op¬ 
erate. There is nothing there to suggest thjat to me, and 
the fact that Rhodes has no purpose for his Combination— 
Q. 140. (interposing) Let me put it this w£v, Mr. Peter¬ 
son, to make it a little shorter. 

Suppose you have a padding that was made up of two 
different types of material, one non-conductive on one side, 
and the other highly conductive on the other side; and sup¬ 
pose you put a layer of that on the top of your mattress, so 
that you had the highly conductive side of th|e pad toward 
the surface; and then, on the other side of!the mattress 
you used the same kind of pad and you turnejd it over and 
had the poorly conductive material exposed to the surface: 
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would there be any difference whatsoever in the effect ob¬ 
tained by such a mattress in actual use, whether you slept 
on one side or on the other side? A. No, sir. 

If I understand you, probably we should take the Nelson 
pad for example—that is what you are driving at. You 
would put the Nelson pad on both sides of the mattress, 
and that would make no difference, even though there 

54 were different materials on the different sides, be¬ 
cause the side on top—the fact that he has cotton 

uppermost and wool down toward the middle, and the other 
one has cotton toward the middle and wool uppermost—the 
conductivity through either of them is identical with the 
conductivity through the other. 

Q. 141. Now, with reference to a mattress having an air 
space in between the two different sides, no matter of what 
material it might be made: does it make any difference, 
with respect to the usefulness of that mattress, whether 
the air space is a dead air space or one having a free ven¬ 
tilation? A. Yes, sir; it does. A dead air space is highly 
insulating. We build dead air spaces into the buildings we 
construct, to take advantage of the high insulating quali¬ 
ties of the dead air spaces. 

Mr. Horton: I think that is all. 

The Court: How long will you cross examine him ? 

Mr. Mackey: Oh, not more than ten or fifteen minutes, 
vour Honor. 

The Court: I will take it up tomorrow morning. 

(Thereupon, at 3:08 p. m., the hearing was adjourned 
until tomorrow, Wednesday, October 23, 1940, at 10 o’clock 
a. m., at which time the same counsel appeared and the fol¬ 
lowing proceedings were had:) 

The Court: You may proceed. 

Mr. Horton: I would like to ask Mr. Peterson one or 
two more questions. 

The Court: Yes. 

55 Mr. Horton: You will resume the stand. 

Thereupon Richard A. Peterson, the plaintiff, hereto¬ 
fore sworn as a witness, resumed the stand and, in re¬ 
sponse to questions, testified as follows: 
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Direct Examination Resumed 
By Mr. Horton: 

Q. 142. Mr. Peterson, in 1935, after Mr. Lloyd’s death, 
after you had gone to see Mr. Miller, did you make any 
efforts to raise money with which to file the application and 
petition, according to Mr. Miller’s advice? |A. I did, sir. 
I tried to borrow money from individuals, t tried to bor¬ 
row money from the loan companies. And I wrote to all 
the large mattress companies, trying to sell the Nord pat¬ 
ent and my application, and I explained thq situation in 
these sales letters. 

Q. 143. I show you a paper and ask you if you can tell me 
what that is. A. Yes, sir. This is a carbon copy of the let¬ 
ter that I wrote to the Simmons Company; and the other 
letters I wrote are identical with this, that jis the letters 
that I wrote to the other companies are identical with this 
copy. 

Q. 144. And about how many of those did ^ou send out? 
A. About twenty, sir. 

Mr. Horton: I offer that copv of letter ih evidence as 
Plaintiff’s Exhibit 11. ! 

Mr. Mackey: No objection. 

(The document so produced and identified! was received 
in evidence and marked Plaintiff’s Exhibit l|l.) 

56 By Mr. Horton: 

Q. 145. Were you successful in raising any njoney through 
these efforts? A. No, sir; I got no favorably replies, sir. 

Mr. Horton: That is all. 

I 

Cross Examination 
By Mr. Mackey: 

XQ. 146. Mr. Peterson, let us go back to September, 1929, 
when you were staying with your cousin in Rhcine, Wiscon¬ 
sin. A. Yes, sir. 

XQ. 147. Now please tell the Court exactly what you did 
with this mattress, this innerspring mattre$s which you 
had on your bed at that time. A. I slept on that innerspring 
mattress and it was very cold in the winter and it was cold 
to sleep on. 

The Court: The question is: what did you do with it? 


i 
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A. (continued) Oh. We took a blanket and placed it over 
the mattress. It -was a double blanket, of wool, and very 
heavy. It was new. And we turned it in, because it was 
slightly wider than the mattress itself. And then we placed 
a sheet over this blanket and also turned it in, because, like 
I said—well, the sheet was made of two sheets sewed to¬ 
gether, and it was caught all around the top; and there was 
a bead, that runs around the top of the mattress; and the 
sheet and the mattress, the sheet and the blanket were 
caught around this bead and sewed to it, so that it held the 
sheet and the blanket rigid, that is with the top of the mat¬ 
tress, and it w’ould not permit them to shift. I say, they 
were caught around the bead. That was the way the 
57 sheet and blanket were fastened, rather than to cover 
side wall, because we did not want that done. 

By the Court: 

XQ. 148. Didn’t you say something yesterday about the 
sheet having gone completely around the mattress, contrary 
to your intentions ? A. No, sir. I said that my cousin, she 
understood me to want the sheet all the way around; and 
that is the reason she sewed together two sheets; but I cor¬ 
rected her on that when she started to assemble it, that is, 
when she started to put it together. That is, I told her I 
wanted it tucked in, so that it would not cover the side 
walls. 


By Mr. Mackey: 

XQ. 149. Then, as I understand you, it was arranged so 
that you tucked it in all around? A. Yes, sir. 

XQ. 150. So that it was held on the springs, at the bot¬ 
tom? A. Yes, sir. 

XQ. 151. And the same way with the sheet? Is that 
right ? That is, the sheet and the blanket were tucked in all 
around the edges of the bed ? A. No, sir, not so as to cover 
the side walls, no, sir. It was folded, to cover the top, and 
caught to the bead. 

XQ. 152. That is what I mean. It was folded under the 
mattress. It went over the top of the mattress and then 
underneath the edge of the mattress? Is that right? A. 
No, sir. It was like this (indicating) is the mattress itself, 
and rather than the blanket and the sheet being brought 
over the entire side of the mattress, it was folded 
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58 over, like this (indicating), leaving t}he sides bare. 

XQ. 153. That is it was folded ove^ the top? A. 
Yes, sir, folded over itself; yes, sir. 

XQ. 154. Now then, this sketch of Exhibit 4, is that the 
original sketch? A. That is the original sketch; yes, sir. 

XQ. 155. And you made that when? A.[Some time in 
October, 1929, sir. 

XQ. 156. Now, in whose custody has that peen since that 
time? A. It has been in—it was in my custody part of the 
time and in the custody of Mrs. Cuccio, in R&cine, Wiscon¬ 
sin, for a great portion of the time, because I had three 
trunks in her possession, and this was in onte of them, sir. 

XQ. 157. Do you know where it was in 1$36? A. I did 
not know where it was in 1936, sir. I surijiised it was— 
XQ. 158. (interposing) I have here—yop made an af¬ 
fidavit, did you not, in December, 1936? A. jYes, sir. 

XQ. 159. An affidavit under Rule 75 ? A. !Yes, sir. 

XQ. 160. Now, at that time did you allege jthat you could 
not find the exhibit, that it was lost? A. That is right, sir. 
XQ. 161. You found it since then? A. Ye$, sir. 

XQ. 162. Did you make a search at that tjime? A. Yes, 
sir. I looked through the same trunks and could not 

59 find it and I found it later in a check book, an old 
check book; it was stuck in the check book, the check 

book that I had at the time that I lived in Rjacine. 

The Court: Let me see that affidavit. 

I 

(The Court examined the affidavit.) 

i 

By Mr. Mackey: 

XQ. 163. Now*, going back to this mattress in Racine, 
Wisconsin, do you know’ what the padding w’^s in that mat¬ 
tress? Did you open up the mattress and examine it? A. 
No, sir; I did not open the mattress. 

XQ. 164. And the blanket. Do you kno'vy that it w-as 
wool? That is, was it part wool or cotton? A. It w*as all 
wool, sir. I have the blanket with me. 

XQ. 165. Is that a matter of your own knowledge, that it 
was all wool? A. Yes, sir. It had been soljl to us as all 
wool and I have no reason to believe otherwise, because 
from my knowledge of blankets I am able tb tell whether 
one is all wool. 
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XQ. 166. You did not examine the mattress and the pad¬ 
ding might have been of wool felt or of cotton felt or any 
material? Is that true? A. No, sir. I worked at the Sim¬ 
mons Company. I had occasion to know what they put into 
their mattresses; and when they sold a mattress as cotton 
it was cotton. That was what this was supposed to be. 

XQ. 167. But you did not examine it? A. I did not ex¬ 
amine it, sir. 

XQ. 168. Now, then, in your first application after 

60 the final rejection I think you testified that you wrote 
out an amendment. A. Yes, sir. 

XQ. 169. Did you type that amendment yourself? A. 
No, sir. I wrote the amendment in longhand. Mr. Horton 
has it, my longhand copy. I wrote it in May and it was not 
until June that Mr. Floyd got around to typing that amend¬ 
ment. What I did put into that amendment that Mr. Floyd 
left out were remarks, where I tried to explain to the Ex¬ 
aminer what the claims were—that this material that I had 
placed in there, the so-called new matter,—like I told you, 
I had injected that earlier in the application, but I tried to 
explain to the Examiner in this amendment what claims 
that was to take the place of. 

XQ. 170. Then you did not type that? A. I did not type 
it, sir. 

XQ. 171. Now you worked, as I understand it, in the 
Simmons factory? A. I did; yes, sir. 

XQ. 172. And dealt with these innerspring mattresses? 
A. No, sir. My position there was to put in—I worked on 
building repairs and things like that. 

XQ. 173. You were familiar, from your work there, with 
the construction of mattresses? A. Yes, sir. 

XQ. 174. Now, isn’t it usual to make an innerspring mat¬ 
tress with ventilating grommets? A. Yes, sir. 

XQ. 175. Now, you were working in 1929 ? Is that 

61 true? A. Yes, sir. 

XQ. 176. In Kenosha, Wisconsin? A. Yes, sir. 

XQ. 177. Now, you were staying with your cousin at 
Racine? A. Yes, sir, with my cousin. 

XQ. 178. How long did you work there? A. I worked 
there until the 17th of May, 1930, sir. 

XQ. 179. And then did you have a job after that? A. I 
did; yes, sir. 
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XQ. 180. Where was that? A. At the ,Snap-On Tool 
Company, sir, Kenosha, Wisconsin. I worked there for just 
a few months, until February, 1931, sir. 

XQ. 181. That was February, 1931? A. ifes, sir. I can 
give it to you exactly. 

XQ. 182. Then did you have a job after that? A. No, 
sir; I did not have a regular job until I started working for 
the Illinois National Guard. 

XQ. 183. That was when? A. That was April 1st of— 
(the witness examined papers) April 1st of ^935, sir. 

XQ. 184. Then how long did you work! there? A. I 
worked there until October 31, 1937, sir. 

XQ. 185. Until October, 1937? A. Yes, sir; that is right. 

XQ. 186. Now, in this first application, tjiat is the one 
that became abandoned—when did you first file a petition 
to revive? Do you recall the date? I might help you out 
on that. Isn’t it a fact that you did ndt file the peti- 

62 tion to revive that application until!May 5, 1937? 
Would that be about the date? A. Yei, sir. 

XQ. 187. In the meantime you had filed, in August, 1935, 
—you had filed a second application ? A. Yes, sir. 

XQ. 188. Now, referring to those newspaper articles that 
were introduced yesterday: the first one, I think, was Ex¬ 
hibit 8 and that was dated February 24, 19$5. Was that 
the first newspaper article you had seen describing a mat¬ 
tress of this type? A. Yes, sir; that is true, i 

XQ. 189. And did you see it about that d$te, February, 
1935? A. Yes, sir. 

XQ. 190. And that was after, was it not, a^ter your first 
case had become abandoned? A. That was after? 

XQ. 191. That is after your first application' became aban¬ 
doned, on July 11, 1934, did it not? A. It v[as held aban¬ 
doned July 11—yes, sir—July 31, 1934. 

XQ. 192. And it was before you filed your! second appli¬ 
cation, was it not, that is, the February date! was prior to 
the August date? A. Yes, sir. 

XQ. 193. Now, the seeing of that advertisement, did that 
have anything to do with your filing your second applica¬ 
tion? That is, did that spur you on to any activity? 

63 A. No, sir, because my intentions weife determined 
before that. I had made up my mincj before that. 

XQ. 194. Now, you have filed several affidavits in these 
cases, have you not? A. Yes, sir. 
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XQ. 195. I refer to the one filed, accompanying the peti¬ 
tion to revive, on March 19, 1938. A. Yes, sir. 

XQ. 196. In that affidavit you have here a list of debts, as 
of April, 1934. Is that right? A. Yes, sir. 

XQ. 197. And I notice one here, you owed Henry B. 
Floyd. That was your patent attorney? A. Yes, sir. 

XQ. 198. $86.70? A. Yes, sir; that is correct. 

XQ. 199. Now in the same affidavit, as of April 1st, 1935, 
we have also a debt to Henry Floyd of $129.20, have we not? 
A. Yes, sir. 

XQ. 200. That is an increase of $86.70 from $129.20— 
$42.50, is it not? A. Yes, sir. 

XQ. 201. What was that for, during that period? Do 
you recall? A. Let me see. Oh. $35, as I recall, was for 
filing fees, for sending in that amendment after the final 
rejection; and $7.50 was for an opinion that had been ren¬ 
dered by Havell & Havell, I think. Mr. Floyd had written 
to Havell & Havell for some information as to 
64 whether this amendment was proper after the final 
rejection. I don’t just recall now, but I think it was 
a bill from Havell & Havell. 

XQ. 202. The letter from Havell & Havell, though, was 
not written until July, 1935. A. Yes, sir. But he did get 
a decision from Havell & Havell, after the Examiner had 
held the patent application abandoned. 

XQ. 203. Now, you wrote— A. (interposing) Now I 
recall. He sent Havell & Havell, down here, to talk to the 
Examiner—whether it was in the Nord case, or whatever it 
was, I don’t recall now. It was a bill from Havell & Havell 
for $7.50, plus a $35 for filing that amendment after the 
final rejection. 

Like I made the statement that his charges were high. 
That was $35 for typing, I might say. 

XQ. 204. You wrote that amendment yourself? A. Yes, 
sir. 

XQ. 205. And $35 was just for typing and filing that 
amendment? A. Yes, sir. 

Mr. Horton has my ink copy of that amendment. 

XQ. 206. Now, did you see the letter written by the Ex¬ 
aminer in this first application, in July, 1934? A. He sent 
me a copy of it, sir. 
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XQ. 207. Did you see this statement at the end of that 
letter, the last sentence (exhibiting a paper writing) ? A. 
Yes, sir. 

XQ. 208. Will you please read it for the Court? A. It 
says: “Since applicant has failed to njiake a proper 
65 response to the action of January 11th, the case has 
now become abandoned/’ 

Mr. Mackey: Thank you. 

That is all, your Honor. 

Redirect Examination 


By Mr. Horton: 

RDQ. 209. I hand you a number of sheets | of paper and 
ask you if you can tell us what those are. A. This is my 
written amendment, in response to the Exaipiner’s notice, 
after the final rejection. This was written May 4, 1934. 

RDQ. 210. And what did you do with that?| A. And this 
was turned over to Mr. Floyd as the amendment that he 
was to submit to the Examiner in response to his final 
rejection. 

RDQ. 211. And was that wu-itten in your 
A. This is my handwriting, sir. 

Mr. Horton: I offer that in evidence as Fjlaintiff’s Ex¬ 
hibit 12. | 

Mr. Mackey: No objection. 


handwriting 1 


(The document so produced and identified was received 
in evidence and marked Plaintiff’s Exhibit 12.) 

The Court: Very well. You may proceed!. 


By Mr. Horton: 

RDQ. 212. Now, between August 31, 1934, land the time 
of Mr. Floyd’s death in the following year, di^l you do any 
work on the patent application? A. Yes, sir: 

RDQ. 213. What did you do? A. I wrote another 
66 specification. I made one drawing first and went 
down to see Mr. Floyd and he said that |l had misun¬ 
derstood him, that we could not use the drawings in the 
first application, that I would have to make those drawings 
over again. And I sat down and drew those oyer again and 
tried to contact Mr. Floyd. I just walked doym town and 
home again, to try to get hold of Mr. Floyd. 

RDQ. 214. When did you start that? How soon after 
July 31, 1934? A. He sent me a copy of the action of the 
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Examiner. I went down to see him, to find out what it was 
all about. He said—well, he said “The case is forfeited. ,, 
That was the word he used. 

He said “You can, we can file another application. We 
have got a year to do it in. Now,” he said, “you go home 
and write up a new specification and make a new drawing 
and see me in two weeks.” Which I did. 

Then he said that I had to have two more drawings, at 
thet end of those two weeks. So I went home and made the 
drawings and reported to him again—only I did not get to 
see him after that until July 3, 1935. 

RDQ. 215. Were those, the specification drawings that 
you handed to Mr. Floyd July 3, 1935! A. That is right; 
yes, sir. 

RDQ. 216. When did you next obtain possession of that 
specification and those drawings? A. When I obtained 
possession of them from Mr. Burrill. He said that nothing 
could be done with it, that we were over a year—that a year 
had elapsed and we were over a month too late, he 
67 said. 

RDQ. 217. Were those the specifications and the 
drawings which you took to Mr. Theodore Miller? A. Yes, 
sir. 

Mr. Horton: That is all. 

Recross Examination 
By Mr. Mackey: 

RXQ. 218. Just one or two questions. During this year 
from July, 1934, that is, until Mr. Floyd died, did you do 
anything looking toward the revival of this abandoned ap¬ 
plication? A. As he explained it to me, we were filing the 
new application to take the place of the old application. It 
seemed, from what he told me, that there was nothing wrong 
with that procedure and that one could be a continuation of 
the old one. That is what he told me. And he told me what 
to put into the application originally, that is “This is a 
continuation of my former application so and so.” I recall 
that, because he was discussing the -words “in part”. That 
is what he said. I don’t know what the reason was—he 
explained it to me at that time. 

RXQ. 219. As a matter of fact, you did not file the peti¬ 
tion to revive until May, 1937, in that case, did you? A. 
That is true. 
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RXQ. 220. And you did not get any affidavits for that 
petition to revive until that date? A. That is not true. I 
got the first affidavit from Dr. Goldsmith in 1931), sir. That 
affidavit Mr. Horton has—that copy, sir. 

68 RXQ. 221. I show you this affidavit, that you put 
in the record. That is dated the 21st of jApril, 1937, 
is it not? A. Yes, sir; that is true. 

RXQ. 222. Now, what happened to this 1935 affidavit? 
A. As I explained it yesterday to you, Dr. Goldsmith was 


reluctant to give me an affidavit; and that affidavit is 


nothing more than a repetition of his statenients in the 
death certificate. He would not say that the ijdness origi¬ 
nated earlier and, as he said to me, Mr. Floy^ had taken 
out a substantial insurance prior to his death. 

RXQ. 223. So that you did not get what you considered 
a sufficient affidavit until 1937 ? A. That is right, although 
he admitted that there might have been something earlier 
than that. 

RXQ. 224. Now, referring to this continuation that you 
spoke of, isn’t it a fact that in your second application you 
filed an amendment, in which you referred to ybur first ap¬ 
plication as a continuation? A. That is true. ! 

RXQ. 225. And didn’t the Examiner’s action on that 
require that to be cancelled, because it was abandoned ? A. 
Yes, sir. 

RXQ. 226. And wasn’t it after that that you first filed 
your application to revive this first patent application? A. 
Pardon me. The Examiner requested that I place that 
statement in the application, that I make a reference to the 
former application. Later he requested that ][ insert the 
words “abandoned application”. 


RXQ. 227. And do you know the datej of that ac- 
69 tion of the Examiner? A. I do not, sir, pot offhand. 


RXQ. 228. Is this (exhibiting a pap£r writing) 
the action to which you refer? A. Where he requested me 


to insert the word “abandoned”; yes, sir. 


RXQ. 229. What is the date of that action? A. This is 
March 31, 1937, sir. 

RXQ. 230. And your first petition to revive was filed in 
May, 1937? A. Yes, sir. 

Mr. Mackey: That is all. Thank you. 
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Redirect Examination 
By Mr. Horton: 

RDQ. 231. As a matter of fact, the Patent Office had re¬ 
quired you prior to that time to make reference to your 
earlier application? Is that not so? A. Yes, sir. 

RDQ. 232. I show you a paper and ask you if you can tell 
me what this is. A. This is the first affidavit of Dr. A. A. 
Goldsmith, sir. 

RDQ. 233. This is the one you have just been referring 
to? A. Yes, sir. 

Mr. Horton: I offer that in evidence as Plaintiff’s Ex¬ 
hibit 13. 

Mr. Mackey: No objection. 

(The document so produced and identified was received 
in evidence and marked Plaintiff’s Exhibit 13.) 

70 Mr. Horton: That is all. 

Mr. Mackey: That is all. 

(Thereupon the witness retired from the witness stand.) 

Mr. Horton: I will call Mrs. Cuccio. 

Thereupon Mrs. Agnes Cuccio was called as a witness in 
behalf of the plaintiff, duly sworn by the Assistant Clerk, 
and then examined and testified as follows: 

Direct Examination 
By Mr. Horton: 

Q. 1. Please state your full name. A. Agnes Cuccio. 

Q. 2. Cuccio? A. Cuccio. 

Q. 3. How do you spell your last name? A. C-u-c-c-i-o. 

Q. 4. Where do you live? A. 1884 West 6th Street, 
Racine, Wisconsin. 

Q. 5. Are you related to Richard A. Peterson, the plain¬ 
tiff in this case? A. Yes; he is my first cousin. 

Q. 6. Was Mr. Peterson living with you in 1929? A. 
Yes. He came to live with me in September of 1929. 

Q. 7. How long did he remain there? A. W 7 ell, until the 
early part of 1930. 

Q. 8. Of what year? A. Of 1930. I don’t remember just 
what month he left; but I know he was there the winter of 
1929-30. 
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71 Q. 9. And did you provide a room for him at that 
time ? A. Yes; I did. When he first moved with me 

we lived in a small place and then, the 15th of September, 
we moved to a larger place, so that he would, have a room 
for himself, and shortly after the 15th of September, 1929, 
I purchased a bed spring and a mattress for JMr. Peterson. 

Q. 10. Do you recall what kind of mattress you pur¬ 
chased? A. It was an innerspring mattress ^nd I think it 
was called Deep Sleep. It is made by the Simmons Com¬ 
pany in Kenosha. 

Q. 11. Can you describe that generally, as to how it ap¬ 
pears, how it is made? A. Well, it was practically the 
same, I imagine, as any other innerspring j mattress. I 
would not know what was on the inside of it. j It seemed to 
be tufted on top and it had a beading around it. 

Q. 12. Was it a ventilated mattress? A. ^Taat do you 
mean by ventilated mattress? 

Q. 13. Had it an air space in between the sides? A. 
Well, I imagine where there is an innerspring there would 
be an air space. 

Q. 14. Did you have a conversation with Mr. Peterson 
in 1929 with regard to being warm or cold? A. Yes. In 
October he complained about being cold; and jat the time I 
gave him more cover and that did not seem to be satisfac¬ 
tory. So—I don’t remember whether it was On evening or 
Saturday afternoon—he asked me if I wanted! to try some¬ 
thing. 

I said “What?” 

72 He said “I have got an idea, if I put something 
underneath the cover on the mattress. ”| 

And I said “Well, I have got some extra blankets.” 

He said “No, I would like to use the blanket you have 
given me on the bed; it don’t make any difference whether 
I use it underneath or cover with it.” 

So he asked me to help him put it on thab way and I 
helped him to put the blanket on the mattress. 

Q. 15. Do you have that blanket here? A. jYes; I have, 
Mr. Horton (producing a blanket). 

Q. 16. Is this blanket the blanket to which vjou referred ? 
A. Yes; that is the blanket, Mr. Horton; but it is old now. 
I have used it all the years since that time and it has been 
laundered several times and made over, you might say. 
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Q. 17. You have been a housewife for some time? A. 
Yes; I have. 

Q. 18. And, from your experience as a housewife, do you 
know what this blanket is made of? A. Well, it is an all 
wool blanket. 

Q. 19. Now, just generally speaking, is there anything 
unusual or peculiar about this blanket, that is different 
from an ordinary woolen blanket? A. No; it is just an ordi¬ 
nary all wool blanket. It has been laundered a lot, so that 
it does not look new in appearance. When they are new 
they are a lot fluffier and a lot heavier than it is. You can 
see on the sides how it used to be on the center. I cut it 
down and turned the ends to the middle. 

73 Q. 20. How did you apply this blanket to the mat¬ 
tress? A. Well, I laid it on top of the mattress and 

caught it with stitches at the bottom of the mattress, not 
turning it over, just to the end of the beading. I caught it 
at the bottom first, because I thought I would be able to put 
it on the mattress in a more comfortable way so that there 
would not be any bulges in it. Then we lapped it over at 
the ends and caught it on the beading. 

After that he said he wanted something to cover that. He 
said “Some heavy 7 sheeting will do.” I had these two (ex¬ 
hibiting sheets). They were at one time just unbleached 
material—and I made small sheets of them. We ■would put 
these on a small sized bed that we had. 

So I took the two sheets and sewed them up together, 
this way (indicating). He said “No. No; I don’t want it 
that way. We can’t cover the sides up. I just want to cover 
the top and catch it over the edge of the side.” 

So I said “What will I do?” 

So he said “We will just lap that under and catch that 
in the beading layer.” 

And we fixed it at the bottom first, so it would hold. So 
I then pulled it up, straight over the blanket and caught 
it at the bottom first, and then on the sides and at the top. 
Well, we just lapped it over the blanket, the sheet, where 
it was too long. 

Q. 21. Do you have this sheeting here? A. Yes, sir. 

Q. 22. Is this the sheeting to which you refer? A. 

74 Yes; it is. You see, it is sewed down the middle of the 
sheeting. 

Q. 23. What is that, linen? A. No; it is muslin. 
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Q. 24. That is a great deal heavier than i the ordinary 
sheeting, is it not? A. This is heavy. Of conirse, this has 
been laundered a lot and it has lost some of its weight. But 
it was unbleached sheeting at one time and j that is quite 
heavy material. 

Mr. Horton: I offer the blanket in evidence as Plaintiff’s 


Exhibit 14 and offer the sheeting in evidence !as Plaintiff’s 


Exhibit 15. 


The Court: Very well. 

I 


(The blanket and sheeting were received ini evidence and 


marked, respectively, Plaintiff’s Exhibit 14 and 15.) 


By Mr. Horton: 

Q. 25. You spoke of catching the blanket at the end of 
the mattress, at the bottom of the mattress. A. At the bot¬ 
tom of the mattress, yes, sir. 

Q. 26. Will you please explain just what you did in that 
regard? A. Well I had a large needle and a thread— 

The Court (interposing) I do not think iti is necessary 
to explain those details. That would be her invention, any¬ 
way. 

Mr. Horton: Certainly; but I want to bring this out: 

i 

By Mr. Horton: 

Q. 27. Was it fastened underneath th£ mattress or 
75 on top of the mattress? A. No; it was on the top of 
the mattress, on the beading, that is, around the top 
of the mattress. 

Q. 28. Did you ever hear Mr. Peterson explain this de¬ 
velopment of his at your home? A. Well, h£ came home 
one evening shortly after that and he had a sketch that he 
had made, on an envelope, and he was talking to my hus¬ 
band about it; and I looked at it at the same j:ime. 

Q. 29. I show you a document, marked Plaintiff’s Exhibit 
4 and ask you if that is the sketch to which you referred. A. 
Yes, sir; it is. 

Q. 30. Was that explained to you at the time? A. Yes; 
it was. 

Q. 31. After Mr. Peterson left your home, (jlid you have 
some of his possessions and clothes at your house? A. Yes; 
and I still have. 

Q. 32. And did you make any search for tliis drawing? 
A. I did not, but Mr. Peterson did. 
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Q. 33. Did be make that search at your home? A. Yes; 
be did. 

Q. 34. After Mr. Peterson left your bouse, what did you 
do with this blanket and this sheeting? A. Oh, I left it on 
the bed. 

Q. 35. For how long? A. Well, my dad came to live with 
me in 1930; and I had to turn the mattress upside down. I 
still left that on, because it was sewed on quite tightly, so I 
did not take the time to rip it off, so I just turned it over in 
the summer time and in the winter time I turned it back 
over. 

76 Q. 36. How long did you continue to do that? A. 

My father died in November, 1930, and we did not 
use that room or go into the room until the following year. 
We had that room closed up for the winter of 1930-1931 so 
that it was not until after that that I took the blanket and 
sheet off. Just when it was I do not remember. 

Mr. Horton: That is all. 

Cross Examination 
By Mr. Mackey: 

XQ. 37. You say that after Mr. Peterson left the mattress 
was still used? A. Yes, sir. 

XQ. 38. You are quite sure that you left the blanket on 
and turned the mattress upside down and used the other 
side? A. Yes; we did. 

XQ. 39. Do you remember wdiat time of the year it was? 
A. Well, I think it was toward the end of March. 

Mr. Mackey: That is all. 

Mr. Horton: That is all. 

(Thereupon the witness retired from the witness stand.) 

Evidence on Behalf of Defendant 

Mr. Mackey: At this time, your Honor, I would like to 
introduce as Defendant’s Exhibit 1 the little booklet, con¬ 
taining: 


A—Nelson patent 341,387 

B—Farrow patent 1,205,135 

C—Odets patent 1,973,651 

D—Rhodes British patent 106,181 

E—Rossoll British patent 157,969 


53 


RICHARD A. PETERSON VS. CONWAY P. <pOE. 

77 F—Print of Drawings 

G—Examiner’s Statement 
H—Decision of Board of Appeals. 


(The document so produced and identified was received 
in evidence and marked Defendant’s Exhibit JL.) 

Mr. Mackey: That is all. 

(After discussion off the record the following occurred:) 

Mr. Horton: If your Honor please, I would like to refer 
back to the first application filed by Mr. Peterson and the 
difficulty which it underwent. 

The Court: The first question is to decide ydiether there 
is any invention here over the British references. 

Mr. Horton: Well, I would be glad to diitect my atten¬ 
tion to that matter. 

The Court: Do you contend that there wasjany invention 
in putting blankets on top of a mattress? That is an old 
practice. 

Mr. Horton: No, not just to put the blanket on top of 
the mattress; that would not be invention. 


(Mr. Horton continued to address the Court in argu¬ 
ment.) 

Thereupon Mr. Mackey addressed the Court in argu¬ 
ment, at the conclusion of which the following occurred: 

The Court: I do not see any invention in ajpplying what 
was known in connection with a solid mattress to an inner- 
spring mattress, one side of one material for summer and 
the other side of another material for winter, jand I find for 
the defendant. 

Mr. Horton: I thank your Honor for youi* attention to 
this case. 

78 May we have permission for each side to retain its 
own exhibits in this case? 

The Court: Yes. 

You will prepare and submit findings. | 

(Thereupon the instant hearing was concluded.) 
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79 Endorsed: Filed Jan 4- 1941 Charles E. Stewart, 
Clerk 

In the District Court of the United States for the District 

of Columbia 

Civil Action No. 3009 

Richard A. Peterson, Plaintiff, 
vs. 

Conway P. Coe, Commissioner of Patents, Defendant. 

Order 

By consent of the parties hereto, it is, this 4th day of 
January, 1941, 

ORDERED that plaintiff’s original Exhibits Nos. 1 to 
13, inclusive, and defendant’s Exhibit 1 be used for the 
transcript of record to be certified to the United States 
Court of Appeals for the District of Columbia, in lieu of 
copies thereof. 

DANIEL W. 0 ’DONOGHUE 
Justice 

I consent: 

JAMES H. LITTLEHALES 
Attorney for Plaintiff . 

I consent: 

W. W. COCHRAN 
Attorney for Defendant. 

80 Endorsed: Filed Dec 5- 1940 Charles E. Stewart, 
Clerk 

In the District Court of the United States for the District 

of Columbia 

Civil Action No. 3009 

Richard A. Peterson, Plaintiff, 
vs. 

Conway P. Coe, Commissioner of Patents, Defendant. 

Notice of Appeal 

NOTICE IS HEREBY GIVEN that Richard A. Peter¬ 
son, plaintiff above named, hereby appeals to the United 
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States Court of Appeals for the District of Columbia from 
the decree dated November 15, 1940 dismissing the com¬ 
plaint herein. 

WILLIAMS, BRADBURY & HINKLE 
WARREN C. HORTON 
JAMES H LITTLEHALES 
Solicitors and Counsel for Plaintiff. 

JAMES H. LITTLEHALES 
867 National Press Building 
Washington, D. C. 

Memorandum 

DECEMBER 10 -1940. 

Cost bond on appeal $250—filed. 

81 Endorsed: Filed Dec 12 1940 Charles E. Stewart, 
Clerk 

In the District Court of the United States for the 
District of Columbia 


Civil Action No. 3009 
Richard A. Peterson, Plaintiff's 
vs. 

Conway P. Coe, Commissioner of Patents,; Defendant. 

Statement of Points to be Relied Upon in\the Appeal 

Upon appeal to the Court of Appeals for |he District of 
Columbia in the above entitled cause, plaintiff intends to 
rely upon the following points: 

(1) The court erred in not finding that the I disclosures of 
the Nelson patent No. 341,387 and the Rossoll British pat¬ 
ent No. 157,969 are limited to a pad having on opposite 
sides thereof layers of padding which by themselves have 
relatively different heat transmitting characteristics. 

(2) The court erred in not finding and concluding that 
a pad comprising a layer of material having high heat 
transmitting characteristics and a layer of material having 
low heat transmitting characteristics will nqt in combina¬ 
tion have any better heat transmitting characteristics than 
would a pad made only of material having low heat trans¬ 
mitting characteristics. 
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(3) The court erred in not finding that the disclosures of 
1 the Farrow patent No. 1,205,135 and the Rhodes 

82 British patent No. 106,181 are limited to a mattress 
of the inner spring type. 

(4) The court erred in not finding that the Peterson in¬ 
vention was conceived and reduced to practice in the Fall 
of 1929 prior to the filing date of the Odets patent No. 
1,973,651 and that from that date to the present time Pe¬ 
terson has continuously and diligently sought to obtain a 
patent on his invention. 

(5) The court erred in not finding and concluding that 
Peterson was the first to conceive of and to reduce to prac¬ 
tice 1 a mattress comprising one side made of material hav¬ 
ing high heat transmitting characteristics and one side 
made of material having low heat transmitting character¬ 
istics, the two sides being separated by a freely ventilated 
air space. 

(6) The court erred in concluding that it does not require 
invention to make an inner spring mattress having a sum¬ 
mer and a winter side, in view of the disclosures of Farrow 
and Rhodes showing inner spring mattresses when com¬ 
bined with the teachings of Nelson and Rossell which show 
pads having sides of relatively different heat transmitting 
characteristics. 

(7) The court erred in not finding and concluding that 
the patents to Nelson and Rossoll would not even if com¬ 
bined with the disclosures of Farrow and Rhodes produce 
a mattress having the characteristics of the mattress dis¬ 
closed and claimed by Peterson. 

(8) The court erred in concluding that claims 1, 2, 3, 4, 
6, 8 and 14 of the Peterson application are unpatentable 
over either of the patents to Rhodes or Farrow in view of 
either of the patents to Nelson or Rossoll. 

(9) The court erred in concluding that no inven- 

83 tion is involved in the use of ventilating grommets 
on the applicant’s mattress in view of the patents to 

Odets, Farrow and Rhodes. 

(10) The Court erred in entering the findings of fact 
and conclusions of law which it did enter. 

(11) The court erred in concluding that the plaintiff is 
not entitled to a patent containing any of the claims 1, 2, 3, 
4, 6, 8 or 14 set forth in his application. 
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(12) The court erred in concluding that the | complaint 
should be dismissed and in entering a judgment dismissing 
the complaint. 

WILLIAMS, BRADBURY &! HINKLE 
WARREN C. HORTON 
JAMES H. LITTLEHALES 
Solicitors cmd Counsel for Plaintiff 
867 National Press Bldg, j 

Service of a copy of the above Statement of Points ac¬ 
knowledged this 12th day of December, 1940. 

W. W. COCHRAN ! 

Solicitor, U. S. Patent Office 

84 Endorsed: Filed Dec 12 1940 Charles 6. Stewart, 
Clerk 

In the District Court of the United States 
for the District of Columbia 

Civil Action No. 3009 

j 

Richard A. Peterson, Plaintiff, 
vs. 

Conway P. Coe, Commissioner of Patents, Defendant. 
Designation of Contents of Record on Appeal 

Appellant, Richard A. Peterson, designates the follow¬ 
ing portions of the record, proceedings and evidence to be 
included in the record on appeal from the judgment en¬ 
tered herein on November 15, 1940. 

1. The complaint. 

2. Answer to the complaint. 

3. Plaintiff’s Objections to Proposed Findings of Fact 
and Conclusions of Law Submitted by Defendant. 

4. Findings of Fact and Conclusions of Law entered by 
Justice Bailv. 

5. Judgment entered by Justice Bailv November 15,1940. 

6. Reporter’s transcript of testimony and proceedings 
at the trial. 

7. Notice of appeal. 

8. This designation (without caption). 
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9. Statement of points to- be relied upon in the appeal. 

10. The following exhibits introduced by the plaintiff: 

(3) Copy of decisions of Board of Appeals in Ex parte 
Nord, application Serial No. 478,821. 

85 (4) Sketch made by plaintiff in October, 1929 

(5) Draft of specification witnessed June 7, 1930. 

(6) Drawing made by plaintiff witnessed June 7, 1930. 

(7) Letter, Henry B. Floyd to plaintiff, July 17, 1935. 

(8) Advertisement published in the Chicago Herald and 
Examiner, February 24, 1935. 

(9) Advertisement published in Chicago Daily Tribune, 
August 14, 1938. 

(10) Advertisement published in Chicago Daily News, 
October 15,1938. 

(11) Copy of letter, plaintiff to Simmons Company. 

(12) Original draft of amendment proposed by plaintiff 
May 4,1934. 

(13) Affidavit of Dr. A. A. Goldsmith. 

11. The booklet defendant’s exhibit 1, containing the fol¬ 
lowing : 

Certified copies of: 

(A) Nelson patent 341,387 

(B) Farrow patent 1,205,135 

(C) Odets patent 1,973,651 

(D) Rhodes British patent 106,181 

(E) Rossoll British patent 157,969 

(F) Print of drawings 

(G) Examiner’s Statement 

(H) Decision of Board of Appeals 

12. The following additional exhibits are to be trans¬ 
mitted to the Court of Appeals as physical exhibits, not to 
be included in the printed record: 

Plaintiff’s exhibit 1—certified copy of file wrapper and 
contents of plaintiff’s application, Serial No. 37,658. 

86 Plaintiff’s exhibit 2—certified copy of file wrapper 
and contents of plaintiff’s application Serial No. 

558,968. 
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Plaintiff’s exhibit 14—Blanket. 
Plaintiff’s exhibit 15—Sheet. 


WILLIAMS, BRADBURj? & HINKLE 
WARREN C. HORTON j 
JAMES H. LITTLEHAi.ES 
867 National Press Blctg. 


Service of the above designation and recejipt of a copy 
thereof acknowledged this 12th day of December, 1940. 

w. w. cochran[ 

Solicitor , 27. S. Patent Office 


87 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 86, both inclusive, 
(excepting the transcript of proceedings, as to the accuracy 
of which the shorthand reporter has certified), to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, and in accordance with Rule 75 (^) of the Fed¬ 
eral Rules of Civil Procedure for the District Courts of 
the United States, in Civil Action No. £009, wherein 
Richard A. Peterson is plaintiff and Conway P. Coe, Com¬ 
missioner of Patents, is defendant, as the jsame remains 
upon the files and of record in said Court, except the fol¬ 
lowing : 

Exhibits 1 to 13, both inclusive, of plaintiff and exhibit 
1 of defendant, the originals of which have! been ordered 
transmitted to the United States Court of Appeals for use 
on appeal in said action in lieu of copies. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City oif Washington, 
in said District, this 13th day of January, 1941. 

C. E. STEWART,! 

Clerk. 


(Seal) 
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359 Endorsed: U. S. Patent Office Board of Appeals 
Apr 10 1934 Mailed 

Endorsed: Filed Dec 16 1940 Charles E. Stewart, Clerk 
Endorsed: 1934 Apr -12 - AM 9:31 

Peterson vs. Coe 3009 C. A. 

PI Ex 3 

Appeal No. 10,763 
ST 

In the United States Patent Office 
Before the Board of Appeals 
Ex Parte Evar A. Nord 


Application for Patent filed Aug. 30, 1930, 

Serial No. 478,821. Mattress. 

Mr. Henry B. Floyd for applicant. 

This is an appeal from the action of the Primary Exam¬ 
iner finally rejecting claims 4, 5 and 6. 

Claim 4 may be taken as an example: 

4. A mattress or the like of cushioning layers to provide 
a padded section at each side thereof, springs between said 
cushioning layers, a heat conducting membrane interme¬ 
diate said spring and one of said cushioning layers, an in¬ 
sulator membrane between said springs and the opposite 
cushioning layer, and a ventilating cover over said springs, 
membranes, and cushioned layers. 

The references relied upon by the Examiner are: 


Young et al, 
Cohnen, 

Rossoll (Ger.), 
Rhodes (Br.), 
Callahan, 


509,345, 

1,004,745, 

287,223, 

106,181, 

1,339,738, 


Nov. 21, 1893, 
Oct. 3, 1911, 
July 10, 1914, 
Mav 17, 1917, 
Mav 11, 1920. 


360 The alleged novelty resides in the placing of a heat 
insulating membrane between the springs and the 
outside padded section of a ventilated mattress of the char¬ 
acter disclosed, for example, in the patent to Young et al, 
of record. 
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Appellant’s thought is to arrange such insulating member 
on one side of such mattress so that this side of the mattress 
may be placed in an upper position in the wiijiter when the 
cold air flowing into the interior of the mattress for venti¬ 
lation purposes, would be uncomfortable to an occupant of 
the bed, yet with the mattress turned to present the opposite 
side in the summer such air passing upwardly against the 
occupant of the bed might prove pleasing thefeto. 

The German patent, of record, describes a jmattress con- 
cededly having this general function but it i^ provided by 
having suitable cells in the mattress filled \fcdth different 
materials at the upper and lower sides. The British patent 
to Rhodes also discloses a ventilated mattress of the type 
here under discussion and the patentee states on page 2, 
beginning line 15: 

“The shallow pockets are separately filled with the wool, 
hair, flocks, or other stuffing material which ijiay either be 
uniform on both sides of the mattress, or may he of different 
materials on opposite sides, or of different materials in 
successive layers. 

We do not find that the patentee teaches the thought of 
reversing the mattress according to the seasoh so that the 
air in the interior of the mattress may pass upwardly in 
the summer and prevented from such passage during the 
winter and the general statement made in the British speci¬ 
fication is not sufficient to indicate thaf the stuffing 
361 of the pockets in the mattress on opposite sides of 
different material is or would be satisfactory for this 
purpose. 

The patent to Cohnen discloses a removable cover of 
moisture proof material for a mattress and j on one face 
of the cover is provided a sheet of rubber or Rubber faced 
material. This covering is of use especially jwhere a sick 
person is occupying the bed and it is necessary to clean the 
cover often. The patent to Callahan discloses a sanitary 
pad cover for mattresses to protect from soil and be readily 
washable. This cover pad is comprised of a sheet of quilt¬ 
ing with a sheet of waterproof material on the under side 
thereof. 

Each of the claims stands rejected on the patent to Young 
et al when combined with Cohnen or Callahanl and Rossoll 
or Rhodes. The Examiner seems to consider;there would 


! 

i 

i 


i 

i 


62 


RICHARD A. PETERSON VS. CONWAY P. COE. 


be no invention in substituting the rubber sheet as shown 
in Cohnen or Callahan for a sheet surrounding the springs 
of Young et al and in view of Rossoll or Rhodes it would be 
obvious to apply the sheet on one side of the Young et al 
mattress so that it would present one side adapted more 
particularly for winter use and another side which is pre¬ 
ferable for use in summer. 

While it is true that applicant’s structure distinguishes 
from the art to a very slight extent, yet the positioning of 
the insulating membrane as defined in the rejected claims 
has a very definite purpose and it is certainly clear that 
none of the references have such construction for this pur¬ 
pose. In fact, it is only the German patent, in our opinion, 
that has any idea of forming a ventilated mattress in 
362 such manner that one side is preferable for winter 
and the other side for summer and the German patent 
accomplishes this result in another manner which in our 
view would not suggest a modification of the Young et al 
patented construction as here presented. Neither do we 
think that the removable sanitary covers of Callahan and 
Cohnen would suggest such modification. It will be noted 
that the claims are specific as to the location of this heat 
insulating member and that the covering of a mattress such 
as shown in Young et al by the covers of Callahan or Coh¬ 
nen would hardly meet the terms of the claims, even if it 
was suggested that such covers be used on the Young et al 
mattress. We are not satisfied that the art anticipates the 
inventive idea expressed in the claims under rejection. 

The decision of the Examiner is reversed. 

W. S. RUCKMAN 
Examiner-in-Chief 
P. P. PIERCE 
Examiner-in-Chief 
J. W. CLIFT 
Examiner-in-Chief 
Board of 'Appeals. 

April 10, 1934. 

1 File 153-2-1 Diary Client Richard A Peterson Title 
Mattress Case “A” 
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368 Endorsed: Filed Dec 16 1940 Charle^ E. Stewart, 

Clerk | 

Pis Ex 5 R 

Peterson vs. Coe 3009 - C. A. j 
Specification of Letters Patent . j 
To All Whom it May Concern : 

i 

Be it known that I, Richard A. Peterson, a citizen of the 
United States of America, and a resident of: the city of 
Kenosha, in the county of Kenosha and State df Wisconsin, 
have invented certain new and useful Improvements in Mat¬ 
tresses, Automobile seats, Airplane seats, or | any seat of 
inner construction and any sitting or lounging surface of 
inner construction, of which the following is a Specification. 

The primary object of my invention is to provide a mat¬ 
tress of inner construction, automobile seat, airplane seat, 
or any seat of inner construction, and any sitting or loung¬ 
ing surface of inner construction, so improved a[s to provide 
a choice of one of two usable surfaces where th6 padding or 
upholstering is of different thickness or consistency on the 
two usable surfaces. I thus provide a cool oir ventilated 
side and a warm or poorly ventilated side, td be used as 
the seasons require and as they contribute tWord health 
and comfort. 

With the above and other desirable objects referred to 
hereinafter in view, my invention resides in the construc¬ 
tion, combination and arrangement of parts as j set forth in 
this specification and defined in the appended cjaims. 

With reference to the accompanying drawing, in which 
similar reference numerals designate corresponding parts 
throughout, Figure 1 is a plan view of my improved inner 
construction mattress with parts broken away). Figure 2 
shows an enlarged section of a portion of the mattress 
illustrating a mattress of greater thickness of padding or 
upholstering on one side than on the other. Figpre 3 shows 
an enlarged section of a portion of the mattress Illustrating 
a mattress of different consistency of padding or 

369 upholstering on one side than on the oth£r. 

In carrying out my invention I provide an inner 
construction of coils 4, covered on top and bottom by a 
sheeting 5, and on the sides by a border sheeting 6. The 
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padding or upholstering 7 and 8, referred to hereinafter, is 
placed between the top and bottom ticking 9 and the sheet¬ 
ing 5, and between the border ticking 10 and the border 
sheeting 6. Gromets 11 or ventilating holes permit the 
passage of air to and from the interior of the mattress. 
Tufting 12 is provided as necessary. 

From the foregoing, and by referring to Figure 2, it will 
be readily understood that by increasing the padding or 
upholstering 7 to a greater thickness on one side than on 
the other, or by referring to Figure 3, the use of a padding 
or upholstering 8, on one side, of greater compactness so 
as to resist the passage of air, of poor conducting qualities 
and a non-radiant, a mattress can be provided so as to 
present a cool or ventilated side and a warm or poorly ven¬ 
tilated side as to accomplish the foregoing assertions. 

Having thus described my invention, w T hat I claim as new, 
and desire to secure by Letters of Patent of the United 
States of America is: 

1. A padding or upholstering inserted between inner 
construction and ticking or outer covering, of greater thick¬ 
ness on one side than on the other so as to provide a cool or 
ventilated side and a warm or poorly ventilated side. 

2. A padding or upholstering inserted between inner con¬ 
struction and ticking or outer covering, of different consis¬ 
tency on one side than on the other, one side having padding 
of ordinary texture, the other of a material impervious to 
the passage of air, of such poor conducting qualities as to 

retard the passage of heat and of such texture, finish 
370 and color as to prove a non-radiant, so as to provide 
a cool or ventilated side and a warm or poorly venti¬ 
lated side. 

3. A padding or upholstering inserted between inner 
construction and ticking or outer covering of different con¬ 
sistency on one side than on the other, one padding being 
of ordinary texture, the other of a compacted substance 
which will serve principally to retard the transfer of heat 
by convection and thereby curtail the dissipation of heat 
by radiation and conduction, so as to provide a cool or 
ventilated side and a -warm or poorly ventilated side. 

4. A padding or upholstering inserted between inner 
construction and ticking or outer covering, of greater thick¬ 
ness and of such consistency on one side than on the other, 
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so as to provide a cool or ventilated side and a warm or 
poorly ventilated side. 

5. A padding or upholstering as aforesaid^ inserted as 
aforesaid, so as to provide a side for ordinary! usage and a 
side for exceptional or hard usage wherein the padding or 
upholstering will not be so readily displaced. 

Signed at Kenosha, Wisconsin this 7th day of June 1930. 

RICHARD A. PETERSON 

Witnesses: 

MRS. BARBARA S. KRAMER 

JAMES KEILLER 

MRS. MARY A. KEILLER 
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372 Endorsed: Filed Dec 16 1940 Charlfes E. Stewart, 
Clerk 

Pis Ex 7 R 

Peterson vs. Coe 3009 - C. A. j 

Law Offices 
Henry Bussey Floyd 
38 South Dearborn Street | 

Chicago 
July 17, 1935 

Mr. Richard A. Peterson 
2116 Orchard Street 
Chicago, Illinois 

I 

Dear Sir: 

Mattress 
Case “B” 

File 153-2-2 

We have received a reply from Washington to our inquiry 
as to what could be done in your case. The! answer is as 
we told you it would probably be, that we are lover a month 
too late to do anything, and that we will profit nothing by 
trying to carry the matter any further. 

We deeply regret having to advise you that way, but there 
is no other choice. 

Very truly yours, 

DAN Y BURRILLj 
HENRY B. FLOY 
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Other Th rillin g Values for Your Home—Save 15% to 50% 


to* 

*4 Kneehol* Desks. walnut, ma¬ 
hogany ar map!'- . 9 29 75 919.95 

HI Card Table and Chair Sets. 

mahog. and while. 5 pc*... .9 7.95 9 5.95 
37 Mandel's "Dover Innerspnng 

Mattresses ..9 1935 9 9.95 

17 Simmons Twin 

Studio Couches .$ 49 50 929.95 

7 Mohair living Re am 
Suites. 2 pieces.9189 SO 999 JO 


to* Priam 

14 Cocktail Tables, all mahog¬ 
any. mirror top. 9 24.95 9 11.95 

11 Dinette Sets, blonde maple, 

5 pieces . 9 49.95 9 29.95 

S Dining Suites. 8 pa., mahg 
or walnut. 18th Century 9189 50 9109J0 

11 English Lounge Chair* and 

Ottomans . 9 69.50 9 39JO 

12 Linen Solas. Lawson style 9 7950 9 42J0 


It's Easy to Pay the 
Mandel Way 

Pay as little as 10% down (minimum 95) 
on purchases oi 925 or more Small carry¬ 
ing charge is oddod 


err co-ofttATtn paymiht kam ex mjichasis os sis oi mom — mamoili miimituu amo siooino — month nooi 
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' Lamb’s wool and hair top. Our own 
Cre»t-0-Rert im.er.prmg m*tre» 

$24.75 

Manufactured under our own specifica¬ 
tions. This splendid mattress is reversi¬ 
ble and Upholstered with pure layer felt 
with one top lamb’s wool and the other 
curled horsehair—with special inner- 
spring unit of 231 coils. Choice of col¬ 
ors in fine quality 8-ounce ticking. 
Delivered to you in sealed carton. 

Hand tailored box spring to match. $24.75. 
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379 Endorsed: Filed Dec 16 1940 Charles E. Stewart, 
Clerk 

PI Ex 11 R 

Peterson vs. Coe 3009 - C. A. 

2116 Orchard Street, 
Chicago, Illinois, 
September 9, 1935. 

Simmons Company, 

230 Park Ave., 

New York City, N. Y. 

i 

Gentlemen: 

I am inclosing a copy of patent No. l,978,9o6 covering an 
improvement in mattresses. I have another patent pending 
amounting to a substantial monopoly on the pubject matter 
of a mattress whose sides have different properties render¬ 
ing them individually adaptable for summer and winter use. 

With the advent of the inner-spring mattress, the differ¬ 
ent elements covering the spring unit were niot of sufficient 
thickness, or compactness, nor were they reenforced in any 
way to keep the sleeper occupying such ipattress in the 
winter from experiencing extreme discomfort, in a cold 
room, due to the cold penetrating from withiiji the mattress. 
The cold air which is admitted to every well regulated sleep¬ 
ing room seeps into the mattress through t|he ventilating 
pores and chills the interior. For example, ^mong the best 
known inner-spring mattresses, approximately 60 per cent 
to 70 per cent of the total thickness is taken up by the spring 
unit itself. This leaves approximately 20 to jl5 per cent of 
the thickness for padding at each side, "which is a small 
amount as compared to the old solid mattress. When the 
occupant of any mattress becomes cold and uncomfortable 
he begins to roll and toss. This action will produce, in the 
case of an inner-spring mattress, greater circulation of the 
internal air and an action similar to that j of a bellows 
whereby some of the internal air is replaced! by the colder 
air from the room. The result serving to majke the sleeper 
even colder and more uncomfortable. The | sleeper ordi¬ 
narily piles more covers on top but this does no good be¬ 
cause the cold is from beneath. The body heUt being dissi¬ 
pated in this way by the various ways of heat transmission. 
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Mattresses of the ventilated type are, however, highly de¬ 
sirable. In the summer the bellows action just described is 
desirable to promote sleep and comfort and can be further 
intensified to be even more useful. 

The inner-spring mattress adapts itself readily to this 
improvement, in that two distinctly independent surfaces 
are provided separated by an intervening air space. These 
two surfaces being readily modified so as to manifest vrholly 
different properties. 

380 It can readily be seen, therefore, w’hy an improve¬ 
ment such as that described in the inclosed patent 

and further covered in the pending application would be 
beneficial and could be easily and cheaply accomplished. 

I am desirous of disposing of this patent and the pending 
application by sale outright or on a royalty basis. Should 
you be interested correspondence could be had with me 
direct or with my attorney, Mr. Theodore W. Miller, 8 So. 
Dearborn Street, Chicago, Illinois. 

In any event I would like to hear from you. 

Yours trulv, 

RICHARD A. PETERSON. 

381 Endorsed: Filed Dec 16 1940 Charles E. Stewart, 
Clerk 


PI Ex 12R 
3009—C. A. 

Peterson vs. Coe 

May 4,1934. 

Division 8 Room 7512 

Richard A. Peterson 
Serial No. 558,968 
Filed August 24,1931 
Mattress 

Commissioner of Patents 
Washington, D. C. 

Sir: 

Amendment 

In response to the Official Communication of January 11, 
1934, kindly amend the above identified application for let- 
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ters patent as hereinafter indicated. The specification being 
changed to remove grammatical mistakes, correct ambi¬ 
guity, especially that growing out of the claims 16 and 22, 
and the insertion in the specification of material originally 
contained in claims 13 and 23. Claim 24 being changed to 
include the material in keeping with the corrected construc¬ 
tion of claims 16 and 22. Page 6 of the specification being 
rewritten to eliminate any possibility of misunderstanding 
and to simplify the new changes therein. T|he claims will 
now consist of 12,18 and 24. The cancellation, however, of 
the other claims being subject to these changes. 

In the specification: 

Page 2, lines 5 and 6, change “ improvement” to— im¬ 
provements — 

Page 2, line 6, of the Supplemental Amendment of July 
19, 1932, after word “heat.” insert— Lamination 20 may 
also take the form of an insulating mepribrane. It is, 

382 also apparent that both sides of a mattress may be 
laminated with one side thereof containing the lam¬ 
ination 20 .— 

Claims 13 and 23 are indicated in the specification by 
these terms. 

Delete page 6 and insert in place thereof page 6 attached. 

383 (Supplemental Page 6 of specification) 

forced by either felting or otherwise, on the pne side, so as 
to resist the passage of air, the felting being a poor conduct¬ 
ing and a non-radiant material. Hence, opposite sides of 
this mattress and each previously referred to have entirely 
different reactions to the passage of air and\ heat. One is 
freely ventilated and cool, hence suitable for summer use, 
while the other is slightly ventilated and warm, hence highly 
useful for winter. The felted ticking or any pther inserted 
material used may be of such color or texture Or consistency 
as to be a non-radiator of heat, hence increasing its non¬ 
conductivity of body heat when in use. 'the materials 
shown in figures 3, 4, 6 and 7 reinforcing th^ one side, or 
the felted ticking shown in figure 5, will ten<jl to make one 
side relatively harder than the other and thej sides may be 
reversed to better adapt the mattress to the weight of the 
occupant. The side suitable to a heavy occupant has a 
quality of being unusually hard or firm so as to distribute 
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the weight over a greater area of the spring surface with a 
reasonable amount of yielding qualities. The side suitable 
to a light occupant being soft and flexible. The so-called 
cool side of the mattress described in this invention is con¬ 
structed so as to insure a maximum of ventilation or heat 
transmission, insofar as such construction contrib- 

384 utes to maximum comfort. The summer side has 
large ventilating and heat transmitting properties, 

while the winter side is constructed to take care the other 
extreme. The summer side may be provided with any suit¬ 
able ventilating pores other than those shown and these 
may be generally or evenly distributed. While the inven¬ 
tion has been illustrated and described in its simplest forms, 
many modifications are apparent without departing from 
the spirit of the invention. In fact, the invention is ap¬ 
plicable to any mattress having an inner spring construc¬ 
tion or having an inner space or separating section per¬ 
mitting of the free circulation of air therethrough without 
disturbing any already inherent qualities of such mattress. 

Thus by any form of the invention illustrated or de¬ 
scribed, a mattress can be provided so as to present a cool 
or ventilated side and a warm or poorly ventilated side at 
the will of the user. Likewise a mattress can be provided 
having sides of different flexible tendencies to satisfy an¬ 
other quest for sleeping comfort. 

385 Cancel claims 13 to 17 and 19 to 23 inclusive, sub¬ 
ject to the proposed changes in the specification and 

claim 24. Claim 24 being revised to contain the corrected 
construction of the cancelled claims 16 and 22. 

Claim 24, amendment of April 24,1933, page 7, lines 2 to 
4, change “the top and bottom cushioning layers of said 
mattress having different heat transmitting properties,” to 
read— the podded section at the top and bottom thereof hav¬ 
ing different flexible qualities. 

Remarks 

Reconsideration of the claims in the above entitled matter 
is asked on the ground that the applicant has probably not 
made himself clear. The indulgence of the Examiner is, 
therefore, respectfully requested should portions of a previ¬ 
ous amendment be repeated for the purpose of establishing 
the applicant’s contention. Referring to the Examiner’s 
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remarks with reference to claims 12 to 24, Rihodes states in 
his patent, page 2, line 18, that the shallow packets are sepa¬ 
rately filled with wool, hair, flocks or other stuffing ma¬ 
terial. The entire statement the Examiner! construes, ac¬ 
cording to the following lines 19 to 21, of the same sentence, 
wherein Rhodes remarks that such material may either be 
uniform on both sides of the mattress, or may be of differ¬ 
ent materials on opposite sides, or of different materials in 
successive layers; that obviously such sides \Sould have dif¬ 
ferent heat conducting characteristics and one side 

386 would thereby be cooler than the otheii Attention is 
invited to the fact that the materials listed are syn¬ 
onymous and the expression “or other stuffing material’’ 
means any kindred material to those specified, namely wool, 
hair, flocks and so on down the category of hair obtained 
from sheep and allied animals. This contention might be 
further clarified if we analyze the materials named. Consid¬ 
ering that Rhodes did not start with the most costly wools 
such as cashmere, alpaca, mohair, etc., they bqing too valua¬ 
ble to use as padding for mattresses. He does start with wool 
which undoubtedly implies the cheaper gradejs of the fleece 
and pulled wools. Hair being mentioned because the coarser 
wools gradually blend to the structure and characteristics 
of hair. Flocks being the soft fluffy fibres Removed from 
the woolen fabric in the process of cloth milling, raising and 
finishing. The named materials define a category which is 
definite and has destinct limitations. Rhodes’ expression 
“or other stuffing material” implies the materials remain¬ 
ing in this category which might be used as niattress stuff¬ 
ing. They are as follows; noils, the short ciurlv fibre re¬ 
moved in combining wool from worsted yarns J mungo, wool 
resulting from grinding into a soft fibrous form rags of a 
hard character as milled cloths; shoddy, wocjl originating 
from the grinding of soft rags of the blanket class; and ex¬ 
tract wool, obtained from wool and cptton rags in 

387 which the vegetable threads are destrovied by a proc¬ 
ess of carbonizing. To one familiar with the wool in¬ 
dustry no other construction could be placed oil Rhodes’ ex¬ 
pression than this. The materials named by the Examiner 
are at variance with these. It is not reasonable, therefore, 
to contend that Rhodes contemplated jute, iposs, cotton, 
sisal, hemp, kapok, etc., when no analogy whatsoever exists 
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between these and the materials actually named in the pat¬ 
ent. Had he intended to give his mattress sides of different 
heat conductivity he would unquestionably have named ma¬ 
terials of several different origins and brought out the fact 
responsible for their selection. It has also become appar¬ 
ent, while perusing thru foreign patents, that British in¬ 
ventors rely on their native material wool and its various 
forms as suitable padding for mattresses. To say then that 
a mattress constructed so as to have wool on one side, and 
hail 1 or flocks on the other, was a mattress having sides 
presenting different heat conducting powers, would be ab¬ 
solutely erroneous. 

* 

What has be6ji previously said with reference to Rhodes 
applies equally here, in that Rhodes gives no reason for 
having material?” different on the opposite sides, or in lam¬ 
inations, nor is it alluded that such a structure would cause 
the twx> sides to have a different utility and to make 

388 the mattress a reversible one (his description apply¬ 
ing to a compartment upholstery in combination with 

a spring device whether in the form of an ordinary spring 
filling, a box spring, or other suitable form of spring founda¬ 
tion). The rule of construction is that a foreign patent will 
be strictly construed. Therefore, the Examiner should read 
nothing into the Rhodes patent that is not actually there. 
Rhodes is silent on heat conductivity so could not possess 
applicant’s inventive thought. It is the chief purpose of the 
Rhodes ’ mattress to provide a padding in compartments so 
that the padding will not be displaced, the padding beneath 
the outer layer of padding having sections which are thick 
and thin to fit into the thin and thick sections of the outer 
compartment padding so that the latter will better fit into the 
structure. As illustrated in the drawing, both sides of the 
mattress of Rhodes are identical and it is not thought that 
the mere suggestion in the description, that the material 
may be different on opposite sides of the mattress or other 
forms of bedding, could be so broad as to imply that the 
opposite sides of such mattress would manifest different 
properties so as to interfere with the present application. 
It is more reasonable to contend that Rhodes makes the as¬ 
sertion to illustrate that various filling materials, such as 
those named, could be used profitably in his compart- 

389 ment construction without affecting any material dif- 
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ference in the properties of the two sidesj. Rhodes in 
his “provisional specification’’ also makes his application to 
one side of the mattress only. This provides (additional as¬ 
surance that he had in mind non-reversible structures also, 
aside from his actual illustrations figures 1 and 2. His non- 
reversible structures could undoubtedly be pajdded on both 
sides, one side being provided merely for housing springs 
and covered with a cheaper grade of wool; there being 
classes of wool ranging from the finest to the most worth¬ 
less. It is also contended that the mattresses or bedding 
for which the different materials of wool, hair| or flocks was 
specified, were undoubtedly non-reversible uhits to which 
the compartment upholstery had already been (applied when 
Rhodes filed his original specification. As^& consequence, 
his claims and drawing are founded on the ’reversible struc¬ 
ture only, in which the two sides are unmistakably shown 
identical. This is further confirmed by the insertion at the 
close of the specification of the admission thjat Rhodes is 
aware of the application of his compartment (ipholstery to 
a seat (page 2, lines 22 to 25). Rhodes’ materials being 
synonymous, his drawing as a consequence sljiows them to 
be the same on both sides, “c” being said to b$ an ordinary 
upholstering. As may be inferred, Rhodes is not much con¬ 
cerned wdth its quality and for lack of tnore definite 
390 information it too must have the same (conductivity. 

The better upholstering is placed on th^ outside and 
supported by the inferior or ordinary upholstering which 
bears against the spring device. To assumje, therefore, 
that the entire description of his “complete sjpecification” 
applies to loose reversible mattresses only, siich as shown 
in figures 1 and 2 of his drawing, would undoubtedly be 
giving Rhodes credit for more than he anticipated. In the 
description of Rhodes mattress, had the clause which states 
that opposite sides of the mattress may be of different ma¬ 
terials, been supported by either a reason or illustrated in 
the drawing as being different, such clause Would not be 
challenged, nor could its application be questioned but would 
have shown that Rhodes had in mind the mattress of the 
applicant. Ordinarily the above mentioned statement in the 
description, since a mattress having sides of different tem¬ 
perature had not yet been conceived, would be bonstrued to 
mean that the mattress could be made with one! side for use 
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and the opposite side for holding the springs in place, one 
padding being of a more expensive grade of wool, hair or 
flocks than the other. If he had intended that the mattress 
should have a warm usable side and a relatively cool usable 
side he would no doubt have disclosed the fact. 

391 These facts then should be considered with refer¬ 
ence to Rhodes alone. The materials named do not 

convey the idea of different conductivity. Wool, hair, flocks 
or other stuffing material distinctly convey the idea, owing 
to the fact that they are synonymous, that Rhodes did not 
mean to give the two usable sides different heat conducting 
powers. Where he specifies opposite sides of different 
materials he distinctly refers back to the materials named. 
Let us not, however, obscure the issue namely; that there is 
nowhere in Rhodes a statement to the affect that the sides 
of his mattress should have different properties, nor is there 
any intimation anywhere in his patent that his two sleeping 
surfaces should be different for any purpose whatever. In 
the total absence of such statement or even intimation it 
is felt that the Examiner is not at liberty to exercise any 
mere selection of materials to give any result foreign to 
that specified. He also embodies non-reversible structures 
in his description which no doubt would obtain placing of 
various types, classes or grades of wool on one side from 
the other. His “provisional specification” covering all 
forms of mattresses and bedding and his claims and draw¬ 
ing having been limited to reversible structures only. Con¬ 
sequently, in his illustrations, figures 1 and 2, no distinction 
is shown between the two sides of his mattress. It is 

392 not possible, therefore, that Rhodes could have had 
in mind the idea of the applicant without a definite 

statement to that effect or an illustration to substantiate 
such an assumption. 

What has been previously said with regard to Rossoll I 
should be considered with reference to the application of 
Rossoll in this case. Rossoll I distinctly describes a solid 
mattress. His mattress when ready for use provides no 
open pace between the usable sides for the free circulation 
df air. His mattress when considered as a conducting pad 
must be regarded as a unit, made up from a conducting ma¬ 
terial, an indifferent elastic and strong material, and a non- 
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conducting material. For the conducting material (as an 
example) to affect an occupant of a mattress of this kind 
(Rossoll), it would be necessary for the material in the 
intermediate as well as the opposite cells to b4 of like con¬ 
ductivity. Since this is not the case, the conducting filling 
can be effective only as far as the indifferent material, or 
non-conducting filling, which materials would serve to re¬ 
tain the heat in the conductive filling or permit its gradual 
dissipation depending on their thermal conductivities and 
the thickness of each material. The amount of heat which 
would escape at the border being negligible, j because the 
border surfaces are small, and the distance such 

393 heat must be transferred by conduction thru the in¬ 
different material is great anyway as Compared to 

the actual thickness of the mattress. It cab, therefore, 
make no difference which side of the mattress ik next to the 
occupant the same warmth will be experienced. In other 
words, the rate of flow of heat thru the mattresjs will be the 
same regardless of which side the warmth isj applied to. 
With further regard to the claims of the applicant (and 
on this subject Rossoll is silent), for air to affect an occu¬ 
pant of a mattress as described by Rossoll, it would be 
necessary for it to penetrate both sides. It coiild make no 
difference which side was penetrated first, the sbme amount 
of ventilation would be experienced. In these bespects the 
mattress of the applicant is different. Two sleeping units 
are provided in a single mattress; that is, a unitj of different 
insulating power is arranged at opposite sidfcs of a cir¬ 
culating air space. The proposed invention did not origi¬ 
nate as an improvement in a solid mattress. In fact, the 
difficulty experienced which brought about the invention 
was the fact that in the case of an inner-spring mattress, 
the padding covering the spring was not of sufficient thick¬ 
ness or compactness, nor was it reenforced in any way to 
keep the sleeper occupying such a mattress in winter, from 
experiencing extreme discomfort in a cold room due 

394 to the cold penetrating from within the mattress. 
For example, among the best known ijaner-spring 

mattresses, approximately sixty per cent to Seventy per 
cent of the total thickness is taken up by the spring unit 
itself. This leaves approximately twenty to fifteen per 
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cent of the thickness for padding on each side. When the 
occupant of any mattress becomes cold and uncomfortable 
he begins to roll and toss. This action will produce, in the 
case of an inner-spring mattress, greater circulation of the 
internal air and an action similar to that of a bellows 
whereby some of the internal air becomes replaced by the 
colder air from the room. The result serving to make the 
sleeper still colder and more uncomfortable. In the sum¬ 
mer such action is desirable to promote sleep and comfort 
and can be further intensified to be even more useful. It 
can readily be seen why an improvement such as that pro¬ 
posed would be beneficial. A solid mattress, with padding 
throughout, would probably not be cold in winter and it 
most certainly would not be cool in the summer, since the 
entire padding of such mattress would be considerably 
thicker than that used on one side of the inner-spring mat¬ 
tress to separate the occupant from its ventilated interior. 
Reverting, however, to Rossoll I, his mattress is distinctly 
solid and notwithstanding his assertion, his mattress can¬ 
not serve faithfuly the twofold purpose of that pro- 
395 posed in this application for letters patent. It is 
true, that two materials, one a good conductor of heat 
and the other a poor one, will feel different to the body. 
The good conductor will feel cold at first because the body 
heat is absorbed and spread through the mass with great 
rapidity. This condition persists until the temperature of 
the good conducting material becomes the same as that of 
the body. With the poor conductor the heat will remain 
near the surface of contact, which quickly rises in tempera¬ 
ture. Consequently the poor conductor will feel warmer 
because it is warmer, where the body touches. Aside from 
this initial difference, and which it is contended can only 
continue for a short time after occupancy; the Rossoll mat¬ 
tress will transfer heat, the same as any solid mattress, at 
the same rate from one surface to the other regardless of 
which side the heat be applied to. 

1 The combination of Rossoll’s idea with Rhodes’ structure 
ie improper and unfounded for the purpose of producing 
the resulting utility claimed by the applicant. Rossoll’s 
instrumentalities function in a different manner in his as¬ 
sembly, combine to cause a different operation and produce 
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a widely different result. The adaptability of Rossoll’s 
mattress to function in the dual capacity unddr discussion, 
is only temporary at its best, if it should be considered 
at all for this purpose; that of the applicant’s struc- 

396 ture is continuous throughout occupancy, and fur¬ 
ther assured by the incorporation of the ventilating 

feature. The application, however, of Rossoll to Rhodes 
is objectionable because thru such application the Exam¬ 
iner proceeds to change the environment of; the several 
parts, effecting a performance which is not {embodied in 
either one of the two references. Rhodes shows! a ventilated 
interior which he proceeds to further excite thjru the addi¬ 
tion of ventilation eyelets in its border. Rossoll prescribes 
a filling material for his interior cells “b” of indifferent 
conductivity. No explanation is made of the indifferent 
filling of Rossoll and it could not possibly be anything other 
than a padding having properties intermediate those of 
the other fillings so as to be neither a good conductor nor 
a poor one. If Rossoll be applied to Rhodes,'the interior 
of Rhodes should be filled as Rossoll suggests j with a pad¬ 
ding of indifferent conductivity, in order to bjs consistent, 
and Rhodes would manifest the same characteristics as 
have already been discussed with reference to Rossoll alone. 
It is not possible that Rossoll could have had in mind 
springs, such as Rhodes, as suitable filling for his middle 
cells. Should we presume to design springs tcj fit the hex¬ 
agonal shape of the cells “b,” the ends of shch springs 
would be pointed and such points separated from the 

397 occupant by the mere ticking “c”. Surely it is not 
desirable to produce in the form of a ipattress, an 

instrument of torture. However, Rossoll’s mgttress does 
not produce the desirable effect of the proposed mattress 
and it is not reasonable to add any instrumentality of Ros¬ 
soll to Rhodes and anticipate that effect. Rossoll does not 
constitute an equivalent of a mattress having dides of dif¬ 
ferent independent conducting power. His physical instru¬ 
mentalities are not practically operative, to produce a re¬ 
sulting utility which would be required in the j application 
of Rossoll to Rhodes, to imply that such application would 
produce in Rhodes a mattress whose sides conduct heat 
independently to different degrees. Somehow thru a proc- 
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ess of farfetched sylogistic reasoning the Examiner pro¬ 
ceeds to prove that the paddings of Rhodes can be of widely 
different materials, since the paddings are composed of dif¬ 
ferent materials they must of necessity have different prop¬ 
erties, and; whether the mattress be reversible or not, such 
properties would suggest the combination of Rossoll’s idea 
to produce an inner-spring mattress having sides manifest¬ 
ing different independent heat conducting characteristics. 
The reasoning is imperfect and should not be permitted 
to be applied to foreign patents anyway. 

Thru correction of the specification and claims 16 and 22, 
to eliminate the ambiguity which has been responsible for 
the misunderstanding, it is hoped the contention 

398 raised by the Examiner regarding the references 
Suekoff and Farrow et al has been satisfied. It is 

intended to give the mattress sides of different flexible or 
yielding qualities so that the mattress can be better adapted 
to the weight of the occupant, as has been previously stated. 
It being desirable to have the body of the user occupy a 
more natural position so as to eliminate body distortion and 
produce restful sleep. The banishment of bodily aches and 
lameness experienced upon arising, which can be directly 
traceable to mattresses and bedding of improper flexible 
qualities, can also be accomplished thru this arrangement. 
On this subject Farrow et al and Suekoff are silent. Nor 
does either of these references produce this utility since 
their construction implies sides of equal yielding qualities. 
This idea grows out of the reenforcement of one side over 
the other and produces the useful result claimed. Suekoff 
and Farrow et al have distinct objects in mind in treating 
both sides of any reversible mattress alike. Farrow et al 
laminates both sides alike in order to replace a portion of 
an expensive material with a less expensive one thus affect¬ 
ing an appreciable saving in the cost of his mattress. Sue¬ 
koff accomplishes the same purpose in his structure by 
laminating his paddings alike on both sides. In addition, 
Suekoff anchors the inside layers of padding to the 

399 sheeting and springs, and since the outside layers 
become so associated with the internal layers as to 

eliminate the necessity of tufting, he produces a mattress 
which has smooth untufted surfaces for comfort and ap- 
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pearance. The applicant’s invention can be applied to any 
desirable, reversible mattress, such as those dited, without 
interfering with any already inherent qualities of such 
mattress. It does, however, introduce a new abd novel fea¬ 
ture not contained in either reference. It can readily be 
seen why such improvement would be desirable. This 
should be borne in mind, the mattresses of Suekoff and Far¬ 
row et al are not laminated similar to the proposed mat¬ 
tress, nor do they claim or suggest the resulting utility, nor 
could their structure produce that utility withbut resorting 
to the inventive thought of tiie applicant since both sides of 
their mattresses are laminated alike. 

Attention is respectfully invited to the action of the 
Board of Appeals with respect to the application of Evar 
A. Nord, Serial No. 478,821, Mattress, filed August 30,1930, 
in which matter the applicant is the assignee. | This action 
involves some of the references cited in this ca^e. 

Favorable action is now believed in order and is urged. 

Richard A. Peterson. 

400 Endorsed: Filed Dec 16 1940 Charles E. Stewart, 
Clerk 

3009—C. A. 

Peterson vs. Coe 
Pis Ex 13R 

A. A. Goldsmith, M. D. 

2111 Medical and Dental Arts Bldgj. 

185 N. Wabash Avenue 
Chicago 

July $6th, 1935. 

To whom it may concern: 

Mr. Henry Bussey Floyd, 38 South Dearborn ;St. Chicago, 
deceased, was under my care from April 28th 1935 until he 
passed away July 5th. At the time he was exainined April 
28th, he had definite evidence of Cancer of tbe lung. In 
spite of the fact that he had remained at his iwork as an 
attorney up to two days prior to his being incapacitated, 
it is believed that the actual onset of the diseasb dates back 
much further. This opinion is based on the fjact that the 
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physical findings were quite pronounced at the date of the 
first examination. As cancers advance rather slowly, the 
extensive evidence of disease on April 28th would not have 
been there unless we assume a more or less prolonged pe¬ 
riod of development of pathology. 

A. A. Goldsmith, M. D. 


Subscribed and sworn to before me this 26th day of July 
1935. 


JOSEPH E. IRELAND 
(Seal) 2042 Orchard St 


My Commission Expires March 1939 
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To all whom it may concern: 

Be it known that T, Laks P. Nelson, a citi¬ 
zen of the United States, residing atChicago, 
in the county of Cook and State of Illinois, 
5 have invented certain new-and useful Improve¬ 
ments in Mattresses; and I do hereby declare 
the following to be a full, clear, and exact de¬ 
scription of the invention, such as will enable 
others skilled in the art to which it appertains 
io to make and use the same. 

My invention relates to an improvement, in 
the construction of matresses; and it consists 
of certain features and their arrangement, as 
more fully hereinafter described and claimed. 
15 It is illustrated in the accompanying drawings, 
in which— 

Figure 1 is a plan view of the body with 
cover removed; Fig. 2, a longitudinal section 
with cover on; Fig. 3, a transverse section; 
20 Fig. 4 , a perspective view of a portion of the 
mattress when applied to a bed-bottom. 

In the drawings, A represents.an ordinary 
ticking or covering for the outside of the mat¬ 
tress. For a filling I use, first, a layer of 
25 curled hair, B; ou that I place a thin muslin 
sheeting, C, impregnated with carbolic and 
boracic acids dissolved in a concoction of cay- • 
'enne pepper or other suitable disinfectantand 
antiseptic substances, and on top of this a thin 
30 layer, D, of wool or co on or other fibrous 
substance, and then I sutch these layers and 
ticking together. 

In two edges of the mattress, on the long 
sides thereof I place one or two thicknesses 
35 of cotton-batting, or wool only or other suit¬ 
able substance, to the width of several inches, 
for the purpose hereinafter, described. This 
side filling can be pot into the tickiug before- 
the mattress is stitched, or, the sides of the 
40 ticking being left open, it caD be placed with¬ 
in the ticking after the central portion of the 
mattress has been finished, an.d the sides then 
closed. s 

My invention is adapted to be used espe- 
45 dally with a bed-bottom composed of knitted 
or woven cord, woven wire, or any other bed¬ 
spring of a yielding nature, and with which 
are employed side rails constructed with cu- 
drcling wires, rods, or bands, to which the 
50 straps F or other fastening devices may be se¬ 
cured. "With such a bed-bottom a thick mat-. 


tress is entirely unnecessary, and with certain 
kinds of cord and wire springs the use of a 
mattress can [be entirely dispensed with; but 
when a mattress is employed a thin one is all 55 
that is necessary or desirable,and consequently 
my invention consist of a thin light mattress, 
in which 'I n$e many times less the quantity 
of material necessary id the construction of 
•the usual forms of that article, and in which 6c 
T prefer to fill one side with a layer of hair or 
moss, or their equivalents, and the other side 
with a layer olf cotton or wool, or their equiva¬ 
lents. The cotton may be used for sleeping 
on in cold [weather, and the hair side in 65 
hot weather, i To further adapt my mattress 
to such a bed-bottom, having side rails, wires, 
or rods, I attach straps F to the under side 
of the mattress, which are adapted to engage 
with hooks, flat staples, or buttons on the 70 
side rails, orj passed entirely around the tu¬ 
bular side rails, rods, or wires, and to be 
buttoned onto a button riveted onto the in¬ 
ner end of the strap, near its fastening in 
the mattress. In the nse of so thin a mat- 75 
tress some - fastening device like these straps 
is necessary, in order to hold the same in place, 
keep it smooth, and prevent it gathering in 
the middle of the bed and leaving the side 
rails or edge? of the bed exposed. 80 

The mattress is made as much wider than 
the bed-bottom as the side filling,. E, extends 
beyond the ceutral filling, so that when the 
mattress is strapped on the side rails of the 
bed-bottom this overlapping side filling may 85 
be tucked down over the side rails of the bed- 
bottom and between them and the sides of the 
bed-frame, aiid thus cord or wire spring and . 
the side rails, rods, or wire of the bed-bottom 
are completely covered and without possibility 90 
of being uncovered or. exposed by the sleeper, 
and the entirie space between the side rails and 
the bed-frame is covered by a soft and pliable 
mattress. • % . 

The mattress may be stitched together in 95 
such a way that it can with very little trouble 
be cut open, and the wool,cotton, and the im¬ 
pregnated muslin sheet removed, renovated, 
or renewed whenever desired. 

Other fastening devices than the straps F 100 
may be employed, and the arrangement of the 
layers of hair or cotton or similar equivalent 


substances above and below fclie disinfected 
sheet maybe the* Reverse of what is shown in 
the drawings; or either of said substances for 
filling may be excluded altogether and the 
5 mattress filled only with hair,wool, or cotton, 
or their equivalents. 

Although I have described my invention as 
peculiarly adapted for use with a wire or net¬ 
ted bed-bottom, it is obvious that it can be 
/o used in any position that a thin mattress is 
desirable. 

I am aware of a mattress or .cushion con¬ 
taining curled hair or other equivalent elastic 
stuffing material, combined with shavings or 
15 chips of cedar contained in a bag and embedded 
in the mattress,for the purpose of keeping the 
mattress freefrom instcts,asdescribed in Wal¬ 
ton’s patent, No. 09 , 376 , October 1, K 567 ; but 
my mattress and disinfectingsheet are of a 
20 different construction altogether and perform 
very different functions. The disinfecting¬ 
sheet I employ is not confined in its function 
as a deodorizer to prevent the incursions of 
moths and other insects, it does not produce 
25 any bunching in the middle of the mattress,' 
like a bag of shavings, but is simply a tbiu. 
smooth, light sheet, and it performs the addi¬ 
tional function of separating layers of different 
elastic material. 

30 Having thus described my invention, what 
T claim is- • 

J, A mattress composed of layers of hair and 
chiton separated by a sheet impregnated with 
agitable disinfectant and antiseptic, substan- 
3; Hally as d«-scril*ed. 


2 . A. mattress the body of which is com¬ 
posed of separate layers of hair, cotton, or 
wool, in combination with side fillings of cot¬ 
ton or wool, substantially as described. 

3 . In a mattress, a sheet of suitable material 40 
impregnated with a suitable disinfectant and 
extending through the body of the mattress, 
substantially as described. 

4 . The combination of the layers of hair and 
cotton, the separating disinfecti ngsbeet., and 45 
the side fillings of cottou or wool,substantially 

as described. 

5 . A light mattress provided with the side 
fillings, in combination w iththe side rails over 
which said side fillings arc extended, and fast- 50 
ening devices for securing said sides of the mat¬ 
tress in such position to the side rails, substan¬ 
tially as described. 

6. A combined elastic mattress and elastic 
bed bottom, the body of said mattress filled 55 
with elastic material in layers, and provided 
with side fillings of similar material as an out¬ 
side lining to said layers, and the said bed- 
bottom composed of springs and side rails,and 

j fastening devices by which the said sides of 60 
j the mattress are secured over the side rails, 
substantially as described. 

In testimony whereof I aflix my signal urem 
presence of tw*o witnesses. 

LAJ1S I*. NKKSOX. 

Witnesses: 

.Ioiin S. J k iHi > TK«»i, 

■ l ’ll A 1CT.KS (’<>T.K. 
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UNITED STATES PATENT OFFICE. 


ERNEST L. FARROW AND HARRY GOODMAN. OF CLEVELAND, OHIO. 

SPRING-MATTRESS. 


1,205,135. Specification of Letters Patent, j Patented NOV. 14,1916. 


Application filed March 11 

To a// ichom it may concern: 

Be it known that we, Ernest L. Farrow 
and Harry Goodman, citizens of the United 
States, residing at Cleveland, in the county 
5 of Cuyahoga and State of Ohio, have invent¬ 
ed certain new and useful Improvements in 
Spring-Mattresses, of which the following is 
a specification. 

This invention has reference to an im- 
10 provement in spring mattresses, and the in¬ 
vention consists in the construction and com¬ 
bination of parts, substantially as shown 
and described and particularly pointed out 
in the claim. 

1C» In the accompanying drawings. Figure 1 
is a perspective view of our new and im¬ 
proved mattress, and Fig. *2. is an enlarged 
sectional elevation of a portion of the mat¬ 
tress. Fig. 3 is a plan view of a portion of 
20 the spring wire interior portion or frame of 
the mattress and a section of the cushioning 
border at the left. 

The mattress as thus shown is purposely 
built to have the size and appearance of the 
25 usual hair mattress, so-called, the size and 
shape being about the same as such a mat¬ 
tress and also as light in weight and easily 
handled and reversible like a tufted hair 
mattress, but still giving a spring wire foun- 
30 dation in its middle. In fact the invention 
lies in a. construction which makes such a 
build of mattress possible and which, in the 
present case, comprises upper and lower or 
side meshes of wire built up with straight 
35 strips or pieces of wire 2 and 3 interwoven 
at right angles to each other and more or 
less bent at their crossings or angles and 
spaced apart at intervals of about an inch 
and a half or two inches so as to give the 
40 fabric or mesh all needed strength and yet 
keep it as light as possible. Practically the 
said meshes or sheets of wire fabric consti¬ 
tute the immediate foundation both for the 
covering on the outside and for the spiral 
45 springs 5 on the inside which come between 
said sheets and are interwoven at their re¬ 
spective ends with the said cross wires 2 and 
3. In respect to arrangement, each spring 
centers axially and has its bearing over the 
50 intersection or crossing of two of said wires 
*2 and 3 while its coil is interwoven or run 
in with two side wires in each of the series 
of wires 2 and 3. thus giving said springs 
wide and uniform bearings at each end. 
55 This makes a wire embodiment or frame¬ 
work of all spring material which in fact is 


1912. Serial No. $83,050. 

a complete article of manufacture in itself 
and usually is! made in a factory devoted to 
such manufacture while the upholstering or 
padding work outside is generally done at 60 
least in another department if not in a dif¬ 
ferent factory and bv an entirely different 
set of workmen. However, there is also 
this peculiarity in the said wire embodi¬ 
ment or frame that, after all. it is incom- 65 
plete and not | in the shape or condition in 
which it is used because the springs-5 are not 
under tension. This is true because there is 
no wire or other means binding said sides 
together between the sides of the mattress to 70 
which the springs are attached, except to 
give such tension and the only connection be¬ 
tween said sides is the springs 5. Hence in 
order to render the said frame really avail¬ 
able in the ted we require means to compress 75 
the sides of the frame within the compass 
and shape substantially as shown in Figs. 

1 and 2, and i|i which the springs especially 
are compressed to their sustaining tension. 

It will be noticed in Fig. 2 that there is 80 
only a perceptible difference in the eleva¬ 
tion between tjlie springs in the middle por¬ 
tion of the mattress and the edge at the left, 
but this difference also has its plan and 
advantage because persons will sit on the 85 
edge of the mattress and it requires sustain¬ 
ing strength at this point not really demand¬ 
ed in the body of the bed, as is obvious. 
Hence the edge springs are and should be 
under greater tension than the interior 90 
springs and afe held in this way by a suit¬ 
ably heavy cover or inclosure 6.' This cover 
is of strong woven fabric and designed to 
completely envelop the wire frame or struc¬ 
ture and to be stretched over the same in *5 
such way that it will press the two sides 
of the mattress together and compress all 
the springs more or less evenly, and in any 
event act upon the springs in such way as 
to give the mattress the proportions seen in 100 
Fig. 1. This of course involves a cover of 
a suitable shape and size having ride and 
end edges 7 that are comparatively narrow, 
say relatively as seen’in Fig. 2, and as may 
be deducted frjom the edges of the mattress 105 
seen in Fig. 1, making allowance for the 
padding on both sides and the rolls or beads 
b along said edges. To be more definite, 
these straight edge portions 7 in a full-sized 
mattress are only about five inches deep in- no 
eluding padding, and the border springs, 
when compressed, are only about three 
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inches. The said cover or inclosure 6 is of 
course stretched over the said wire frame 
and serves to compress all the springs to the 
using tension. The complete effect however, 
5 is about as illustrated in Figs. JL and 2, with 
substantially flat sides, plus the increased 
depth by padding or upholstering over the 
body of the mattress as shown. Thus it 
will be seen that the top and bottom cross 
10 wires of the spring extend beyond the edge 
springs and that the side edges of the spring 
casing or cover restrain the top and bottom 
cross wires in converging relation at the 
edges of the mattress to normally retain the 
15 edge springs under greater compression than 
the interior springs. The said padding also 
may be of the usual kind with more or less 
curled hair 8 and cotton or other fibrous 
material 9 built into the same. As to this 
20 the manufacturer may have his own choice 
and be governed by the demand for cheap 
or more expensive mattress, the all-hair mat¬ 
tress of course being regarded as probably 
of the best grade and of the highest price. 
25 For our present purposes any suitable up¬ 
holstering suffices, because the invention lies 
more particularly in the new and original 
spring wire base or frame and in the com¬ 
bination therewith of a compressing and 
30 shaping inclosure or envelop of a suitable 
woven fabric which will alk> give outline 
to the mattress and provide a foundation 
for the padding as shown and described. 

The net value of the invention is a mat- 
35 tress which is the equivalent of an all-hair 
mattress but with a wire spring foundation 
which enables a cheaper and more resilient 
mattress to be made than one that is all 
hair or that is part hair and other padding 
40 and which is exceptionally comfortable to 
occupy. 

The rolls or beads b confine the edge wires 
10, which are of the same gage and as light 
and springy as the wires 2 and 3, and there- 
45 fore need this reenforcing roll or bead, and 
the advantage to be gamed thereby is a 


springy-like edge to the mattress which will 
flex under weight and come back to straight 
lines again, thus preserving the shape of the 
mattress for a much longer period than if 60 
relatively heavy border wires substituted 
light wires 10. The rolls or beads b and 
border wires 10 are fastened together at in¬ 
tervals by cords 12 or other suitable means. 

A further feature of this bed mattress is 55 
embodied in the air controlling and ventilat¬ 
ing tubes 11 extending at intervals through 
the sides. The springs naturally expand the 
mattress to fixed limits and the air tubes 
not only ventilate the interior but admit air 60 
slowly to permit full and complete expan¬ 
sion. 

When the mattress is first occupied the 
air is in part slowly expelled, but in the 
meantime the air within acts as a cushion to 65 
supplement the action of the springs. Tubes 
11 are provided with minute air passages 14 
preferably located at the outer end of the 
central bore 15, thus restricting the passage 
of air in fine degree and excluding vermin, 70 
or other objectionable matter from entering 
the larger bore 15. 

What we claim is: 

A spring mattress comprising spiral wire 
springs arranged in series and a plurality 75 
of cross wires top and bottom threaded at 
right angles through the same and extend¬ 
ing beyond the edges of said springs, in 
combination with a woven fabric cover 
stretched tightly about said springs and 80 
wire structure and restraining tne top and 
bottom cross wires in converging relations 
at the edges of the mattress to normally re¬ 
tain the edge springs under; greater com¬ 
pression than the interior springs. 85 

In testimony whereof we affix our signa¬ 
tures in presence of two witnesses. 

ERNEST L. FARROW. 
HARRY GOODMAN. 

Witnesses: 

R. B. Moser, 

E. M. Fisher. 
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MATTRESS AND CUSHION CONSTRUCTION 


Louis J. Odets, Philadelphia, Pa. j 
Application March 11,1933, Serial No. 660,404 
1 Claim. (CL 5—351) 


This Invention relates to articles of furniture 
such as beds, couches, reclining chair s, etc., and 
the object of the invention is to provide an im¬ 
proved pad construction in the form of a mat- 
6 tress, seat cushion, or a back, arm, or leg rest 
which will give complete rest-producing sup¬ 
port to an occupant without causing undesir¬ 
able overheating of the portions of the body sup¬ 
ported by the improved pad or pads. 

10 Primarily, a supporting pad made in accord¬ 
ance with the principles of the present inven¬ 
tion includes a firm but resilient foundation 
structure, such as a body of hair or felt or super¬ 
posed layers of each or both, and which may or 
15 may not include an inner spring unit, as de¬ 
sired, the foundation structure in any case be¬ 
ing capable of yielding under the weight of the 
occupant to conform to the larger concavities 
and convexities of the occupant’s figure. 

SO Superimposed on the foundation structure, ac¬ 
cording to the present invention, is a pad, quilt 
or layer of relatively soft and highly resilient 
material, such as down, feathers, or a combi¬ 
nation of down and feathers, or an equivalent 
' S5 substitute therefor, which will yield, as a per¬ 
son assumes a posture on the pad, and thereby 
cause the filling of the facing structure to rise 
in all directions from the points of applied pres¬ 
sure to meet and conform to the varying con- 
30 tours of the nether muscles of the occupant 


and the inclusion of the foundation structure 
and the superposed pad within a single covering 
envelope or ticking, whereby the whole Is pre¬ 
sented in the form of a single unit which may 
be readily handled without awkwardness such 60 
as that attending the handling of the clumsy 
flaccid bundle presented by a conventional 
feather bed. 

The present invention further contemplates 
tufting or quilting of the superimposed facing os 
structure transversely, longitudinally or diag¬ 
onally to confine predetermined quantities of 
the down and feathers filling respectively with¬ 
in areas of predetermined dimensions in order 
that the down and feathers will not shift to 70 
any perceptible extent over the whole of the area 
of the finished pad structure. 

The present invention further contemplates 
conventional tufting of the assembled pad 
through the superimposed facing structure and 76 
underlying foundation structure to tie the two 
and the enclosing envelope together against rela¬ 
tive shifting between the elements. 

The present invention further contemplates 
the provision of the facing structure on one or 80 
both faces of the pad; in the case of the former 
to provide what may be termed a com bin ed 
winter and summer pad whereby the Inherent 
heat-retaining qualities of the feathers and 
down may be taken advantage of In the winter 85 


in any and all of the concavities as would be 
found or produced in the figure reposing in any 
position on the pad, for example, as at the back 
of the neck, between the shoulders, and at the 
35 back of the knee and ankle when lying on the 
broad of the back upon the pad, or at the waist 
line and side of the neck and head when lying 
on the side. 

The support afforded by the pad in conform- 
40 ing to the smaller as well as the larger contours 
of the figure gives one a sensation as of floating 
and thereby produces a feeling of complete rest¬ 
ful relaxation and by reason of the soft resilient 
pad being comparatively thin and by reason of 
56 its tariff superimposed on the relatively firm 
resilient foundation the deep sinking body en¬ 
veloping or smothering effect, inherent in the 
conventional feather mattress and which pro¬ 
duces the objectionable overheating of the oc- 
60 cupant thereof, is eliminated while the full 
form support effect characteristic of feathers 
and down is retained. 

The present Invention contemplates the en¬ 
closing of the soft superimposed layer of down 
55 and feathers in an individual confining envelope. 


while permitting the mattress to be turned face 
for face on the bed. couch or chair to take ad¬ 
vantage of the cooling qualities of the felt or 
hair side of the pad in the summer time; and 
in the case of the latter to permit turning of 90 
the pad, especially when in the form of a mat¬ 
tress, face for face on the bed at regular periods 
for general sanitary purposes when occasion is 
required by conditions attending the use of the 
pad; or, when used as a seat or back cushion 85 
in living room or other furniture wherein the 
cushions frequently are upholstered with dif¬ 
ferent materials on their opposite faces, to per¬ 
mit the cushions to be turned as desired to pre¬ 
sent either face without loss of the restful sup¬ 
port provided by the superposed facing struc¬ 
ture. 

In the accompanying drawings: 

Fig. 1 is a longitudinal sectional elevation of 
a pad made in accordance with the pr i n c ipl e s 
of the present invention, in the form of bed 
mattress, showing a human form reposing 
thereon; 

Fig. 2 is a view; similar to Fig. 1 without an 
occupant; 
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PI*. 3 is a transverse sectional elevation taken are combined into one single unit which may be 
an the line 3—3, Pig. 2; readily handled as such. 


Pig. 4 Is a fragmentary sectional elevation, 
drawn to an enlarged scale, showing a facing 
6 structure applied to each of the opposite faces 
of the pad; 

Pig. 5 is a perspective of the facing structure 
showing transverse quilting thereof; 

Pig. 6 is a perspective view showing longi- 
10 tudinal and transverse quilting of the facing 
structure; and 

Fig. 7 is a perspective view showing the fac¬ 
ing structure as being diagonally quilted. 

As shown in Pigs. 1, 2 and 3, the supporting 
16 pad forming the subject of the present inven¬ 
tion takes the form of a mattress, for a bed 
or couch, and comprises a foundation structure 
1 including an inner spring unit 2. The inner 
spring unit 2, as is usual in inner-spring mat- 
20 tresses, consists of an envelope 3, composed of 
canvas, burlap, or any other suitable material 
and includes a top, bottom and side walls 4, 
5 and 6 respectively. Within the confines of 
the said top, bottom and side walls are longl- 
25 tudinal and transversely extending rows of 
metallic springs 10, which are secured in place 
within the unit 2 in any conventional manner. 

Completely enveloping the inner spring unit 
2 . in the present case, is a body of fibrous ma- 
30 terlal, such as cotton, felt, or hair indicated at 
11 . which may be applied to the inner spring 
unit 2 layer by layer or in any other manner of 
assembling common in the manufacture of in¬ 
ner spring mattresses and cushions. 

35 Applied to one or both of the opposite faces 
of the pad assembly, so far described, is a fac¬ 
ing unit 15, shown in perspective in Tig. 5. The 
facing unit 15 comprises a complete envelope 
16 consisting of opposite facing sheets 17 and 
40 18 respectively, which are secured together 
around the outer edges of the facing structure 
15 and in one or more directions, at spaced in¬ 
tervals, intermediate the said outer edges of the 
facing structure, as by rows of stitching lndi- 
45, cated at 19 in Fig. 5, wherein said rows of 
stitches 19 extend transversely of the facing 
structure at spaced intervals longitudinally of 
the facing structure 15, whereas, in Fig. 6, the 
rows of quilting stitches 19 extend both trans- 
50, versely and longitudinally of the facing struc¬ 
ture, while in Fig. 7 the quilting stitches 19 
extend diagonally in opposite directions cross¬ 
ing each other substantially at right angles, but 
in any case dividing the facing structure into 
55 a plurality of Individual compartments or pock¬ 
ets 20, each of which is adapted to contain a 
predetermined amount of soft highly resilient 
material such as, and preferably co n sis tin g of. 
fowl plumage including a mixture of down and 
5° feathers. 

In the preferred form of the invention shown 
in Figs. 1. 2 and 3, one of the facing structures 
15, after the same has been filled and quilted in 
_ the desired manner, is placed directly on the 
layer of felt or hair 11 superimposed upon the 
top wall 4 of the inner spring unit 2, while in 
Fig. 4 a second facing structure 15 is placed In 
direct contact with the layer of hair or felt 11 
TO d is posed against the bottom wall 5 of the in¬ 
ner spring unit 2. In either case, the entire 
as s em bly is then enclosed within an outer en¬ 
velope or ticking 25, whereby the inner spring 
wnit , surrounding fliifay , the facing 
76: structure' or structures superimposed thereon 


To insure against relative «htf«r> g betwee n 
the filling 11 and the facing structure or struc¬ 
tures 15, or between any of the component parts ® 
of the pad, the complete unit may be tufted, in 
the usual manner as indicated In Figs. 1. 2 and 
3, wherein a button or tuft 21 is applied to each 
of the opposite sides of the assembled pad, out¬ 
side the outer ticking, and joined together by 3 
a cord or other connecting elemen t 22 extending 
completely through the assemblage from face 
to face thereof. 

As shown in Fig. 5, the compartments 20 of 
the facing structure 15, before assembly of the 2 
facing structure with the foundation structure 
1 , are of a more or less elliptical cro ss sectional 
form longitudinally of the structure 15, but when 
the assembly is complete within the outer *»*»ny 
25 each of the compartments 20 assumes a rec- 9 
tangular form with the several compartments 
disposed substantially in lateral abutting relation 
to each other thereby providing a substantially 
flat surface on the pad as shown in Fig. 2. This 
is accomplished by making the facing structure 
15 of a normal length and width’ greater than 
the length and width of the foundation struc¬ 
ture 1 and by making the outer casing 25 prac¬ 
tically the same length and width as the founda¬ 
tion structure 1 and of a depth less than the 10 
combined normal thicknesses of the foundation 
structure 1 and the facing structure 15, whereby, 
when the two structures are placed within the 
outer casing 25, the facing structure is contracted 
and compressed by the outer casing 25, thereby 11( 
assuming a flat form of substantially uniform 
thickness throughout the entire surface of the 
assembled unit. The tufts 21 aid in maintaining 
the flat surface on the unit by limiting move¬ 
ment of the oppositely disposed facing sheets IK 
of the outer casing 25 in opposite directions per¬ 
pendicular to the assembled unit. 

Upon referring to Fig. 1 of the drawings, it 
will be obvious that under conditions of use the 
relatively firm resilient foundation structure 12t 
with the facing structure thereon will yield under 
the weight of an occupant, the foundation struc¬ 
ture 1 conforming to the larger concavities and 
convexities of the form of the occupant, while 
the facing structure 15, lying intermediate the KU 
foundation structure and the occupant in re¬ 
pose thereon, conforms to each and all of the 
smaller concavities of the form of the occupant, 
whereby complete restful relaxation is produced. 

While the pad forming the subject of the 130 
present invention has been shown in the draw¬ 
ings as a bed mattress, it will be obvious to one 
skilled in the art that the principles of the in¬ 
vention are equally adaptable to all forms of seat 
cushions and back, leg or arm rests, in all kinds 135 
of furniture employing such structures, espe¬ 
cially to the type of furniture wherein the cush¬ 
ions and rest pads are removable. 

I claim: 

A bedding unit comprising a relatively thirk 140 
resilient and substantially rectangular founda¬ 
tion structure iwrfiming an spring imit 

completely enclosed within a body of relatively 
firm resilient fibrous material of substantially 
uniform thickness and density presenting a fig- 145 
ure-supporting surface capable of conforming 
only to the larger concavities and convexities 
of a figure reposing on said unit, a relatively 
thin soft resilient and substantially rectangular 
facing structure sup erpose d on said figure-sup- 150 
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porting surface and normally of greater length 
and width and lesser thickness than the founda¬ 
tion structure, said facing structure normally 
comprising an envelope divided into a plurality 
5 of compartments of substantially elliptical cross 
sectional form respectively containing substan¬ 
tially equal predetermined quantities of a fowl 
plumage product adapted under localized pres¬ 
sure in one direction to effect counter-directional 
10 movement of immediately adjacent areas of said 
facing structure and causing the facing struc¬ 
ture to conform to the smaller concavities and 
convexities of said figure, and an outer casing 
substantially equal in length and width to the 
15 foundation structure and having a depth less 
than the combined normal thicknesses of the 
foundation and facing structures enclosing said 
structures and compressing the facing structure 
substantially to the length and width of the 

20 


25 


foundation structure land to a predetermined 
uniform thickness over the area of said figure¬ 
supporting surface of j the foundation structure 
and forming the compartments of the facing 
structure into substantially rectangular cross 80 
sectional forms respectively in substantially lat¬ 
eral abutting relation] to each other providing 
a substantially fiat facing surface on the unit 
and restricting said counter-directional move¬ 
ment of the areas of said facing structure im- 85 
mediately surrounding said reposing figure to 
practically a negligible! extent, and means limiting 
movement of that portion of the outer casing 
overlying said facing structure in a direction per¬ 
pendicular to the foundation structure for main- CO 
taining said fiat surface on the unit in the areas 
of the facing structure remote to the reposing 
figure. 

LOUIS J. ODETS. 
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415 Endorsed: Library U. S. Patent Office. Jul 5 1917 

106,181 

Seal of British Government 
Patent Specification 

Application Date, July 14,1916. No. 9902/16. 

Complete Left, Jan. 12, 1917. 

Complete Accepted, May 17, 1917. 

Provisional Specification. 

Improvements in or relating to Mattresses arid Bedding. 

I, John William Rhodes, (of 10, Hollyshaw Lane, Whit- 
kirk, near Leeds, in the County of York, Bedding Manu¬ 
facturer, do hereby declare the nature of this invention to 
be as follows:— 

This invention relates to an improvement ip connection 
with mattresses and bedding, more especially $uch as have 
a spring filling. 

My said improvement consists essentially in the combina¬ 
tion with said internal spring device (whetherj in the form 
of an ordinary spring filling, a box spring, or other suitable 
form of springs) of an external compartment upholstery, 
that is to say, an external upholstery fitted continuously in 
the form of shallow pockets laid flat over and around the 
internal spring device. This external compartment uphol¬ 
stery may be arranged either longitudinally or transversely 
of the mattress or the like, and the shallow pockets are sep¬ 
arately filled with the wool, hair, flocks, or other stuffing 
material, which may either be uniform on both sides of 
the mattress, or may be of different materials on opposite 
sides. Or if desired the said external compartment up¬ 
holstery may be applied on one side only of the mattress 
or the like. 

Dated this 13th day of July, 1916. 

JOHN WILLIAM RHODES. 

Per John E. Walsh, 

Chartered Patent Agent, 

25, Royal Exchange, Boar Lane, Leeds, 
and at Halifax, 

Agent for Applicant. 


i 

i 

i 
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Complete Specification. 

Improvements in or relating to Mattresses and Bedding. 

I, John William Rhodes, of 10, Hollyshaw Lane, Whit- 
kirk, near Leeds, in the County of York, Bedding Manu¬ 
facturer, do hereby declare the nature of this invention and 
in what manner the same is to be performed, to be par¬ 
ticularly described and ascertained in and by the following 
statement:— 

This invention relates to an improvement in connection 
with loose reversible mattresses and bedding, more 
416 especially such as have an external upholstery ap¬ 
plied in conjunction with an internal spring founda¬ 
tion or filling, and the object of my present improvement 
is to apply such external upholstery on both sides in com¬ 
partment form, either single or double, for the purpose 
mainly of preventing any possible displacement of the up¬ 
holstery and consequent baring of the internal springs. 

Description of Accompanying Drawings. 

Figure 1 is a perspective cross-sectional view of a loose 
reversible mattress having my present invention applied in 
a convenient form. Figure 2 is a similar view of a slightly 
modified form of my invention. 

My said improvement consists essentially in the combina¬ 
tion with said internal spring device A (whether in the 
form of an ordinary spring filling, a box spring, or other 
suitable form of spring foundation) of an external com¬ 
partment upholstery on both sides, that is to say, an exter¬ 
nal upholstery fitted continuously in the form of shallow 
pockets B laid flat over and around the internal spring de¬ 
vice A, or over an intermediate layer or layers of ordinary 
upholstery C (Fig. 1). This external compartment uphol¬ 
stery B may be arranged either longitudinally or trans¬ 
versely of the mattress, and either single (Fig. 1) or double 
(Fig. 2), and the shallow pockets are separately filled with 
the wool, hair, flocks, or other stuffing material, which may 
either be uniform on both sides of the mattress, or may be 
of different materials on opposite sides, or of different ma¬ 
terials in successive layers. D is the usual ventilation 
eyelet. 
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Having now particularly described and ascertained the 
nature of my said invention, and in what manner the same 
is to be performed, I would have it understood, that I am 
aware that it is not new to construct the spring upholstery 
of a seat with a stuffed covering subdivided ihto pockets, 
and I declare that what I claim is:— 

1. In loose reversible mattresses and bedding; of the type 
having an external upholstery in conjunction with an inter¬ 
nal spring foundation or filling, the application, of such ex¬ 
ternal upholstery to said internal spring foundation or 
filling in compartment form on both sides, that is to say, 
fitted continuously in the form of shallow pockets, either 
single or double and either longitudinaly or transversely 
arranged. 

2. The improved compartment upholstered ldose rever¬ 
sible spring mattress, substantially as herein described 
with reference to Figure 1 of the drawings annexed. 

3. The improved compartment upholstered loose rever¬ 
sible spring mattress, substantially as herein described 
with reference to Figure 2 of the drawings annexed. 

Dated this 11th day of January, 1917. 

JOHN WILLIAM RHODES. 

Per John E. Walsh, 

Chartered Patent A£ent, 

25, Royal Exchange, Boar L^ne, Leeds, 
and at Halifax, 

Agent for Applicant. 

Redhill: Printed for His Majesty’s Stationery Office, 
by Love & Malcomson, Ltd.—1917. 
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418 Patent Specification 

157,969 

Seal of Convention Date (Germany): 

British July 9,1914. 

Government Application Date 

(in United Kingdom): Jan. 10,1921. 

No. 1685/21 

Complete Accepted: Jan. 5,1922. 

Complete Specification. 

j 

Improvements in Mattresses. 

I, Robert Bruno Rossoll, 5/16 Hermannsttasse, Ham¬ 
burg, Germany, a German citizen do hereby deplare the na¬ 
ture of this invention and in what manner the same is to be 
performed, to be particularly described and ascertained in 
and by the following statement:— 

This invention relates to mattresses the internal space in 
which is divided in a particular manner into cells into which 
are introduced the various filling materials to be used for 
filling the mattress. 

Mattresses are already known which have cells formed by 
internal division walls to receive different filling materials 
for example heat conducting or non-conducting materials, 
in order that these mattresses may be used for different 
seasons or for different purposes by turning the! mattress or 
changing the surface. 

Mattresses with cells of rectangular or triangular section 
have for example been produced. With such ian arrange¬ 
ment alternate cells have been filled with different mate¬ 
rials. 

In accordance with the present invention several super¬ 
posed series of cells are arranged in the mattress of which 
the middle or the larger series of cells are filled with in¬ 
different elastic and strong material while tl>e outer or 
upper series of cells are filled with the materials! serving for 
the purposes for which the mattress is used. 

This arrangement offers the advantage of greater elas¬ 
ticity of the mattress with resistance to continual change of 
shape. Moreover the materials having different heat-con¬ 
ducting properties are completely separated from one 
another since they are introduced into the outeij cells. 
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A further advantage consists in this that the filling of the 
different materials can be effected by any layman, as by 
the complete separation of the effective cells by the central 
cells filled with indifferent material, mixing of the different 
filling materials is not possible. 

A further advantage consists in the possibility of stor¬ 
ing these materials in a comparatively small space in the 
workship as the mattress can be arranged in unfilled col¬ 
lapsed condition and the filling can be effected in the place 
where it is to be used. 

Several embodiments of the invention are illustrated in 
the accompanying drawing in section and in perspective. 
Figs. 1 and 2 show a mattress with honeycomb-shaped fill¬ 
ing cells. 

In the mattress shown in Figs. 1 and 2 the internal space 
is divided by the division walls a into cells b of hexagonal 
honeycomb cross section about which the triangular cells d 
and e formed with the mattress outer surface c are dis¬ 
posed. 

In the cells b is inserted the indifferent filling material 
while the different effective materials are filled into the 
cells d and e. Into the cells d are inserted for example heat 
conducting materials and into the cells e non-conducting ma¬ 
terials, or vice versa ; for example on the one side, horse¬ 
hair, and on the other, kapok, or the like. 

After the mattress is filled in known manner it is cov¬ 
ered by a dust-tight closing cover g provided with buttons / 
or the like. 

When not in use the filling material may be removed from 
the cells b and also if desired from the cells d and the mat¬ 
tress rolled up. In this condition it occupies a very small 

* space and can therefore be easily carried in the bag- 

419 gage waggon. By the provision of the flaps g the 

filling and emptying of the mattress can easily be 
effected by any layman. 

Having now particularly described and ascertained the 
nature of my said invention and in what manner the same 
is to be performed, I declare that what I claim is:— 

1. A mattress with internal cells characterised by this 
that three series of cells {a, d,e) are provided of which the 
larger central series serves to receive the indifferent mate¬ 
rial forming the core of the mattress while the cells ( d , e) 


I 
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above or beneath are intended to receive the filling mate¬ 
rials serving the different purposes of the mattress. 

2. A mattress with internal cells as claimed in Claim 1 
wherein the central cells ( b) are of hexagonal honeycomb 
form and are surrounded by connecting cells j (d, e). 

Dated this 10th day of January, 1921. 

CRUIKSHANK & FAIRWEATHER, 
65—66, Chancery Lane, London, 
W. C. 2, and 

62, Saint Vinbent Street, 
Glasgow, Agents for the 
Applicant, j 

Redhill: Printed for His Majesty’s Stationery Office, by 
Love & Malcomson, Ltd.—1922. 
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Endorsed: Mailed Jul 5 1938 


. COE. 


Paper No. 11 
JTB/hs 

In the United States Patent Office. 

Before The Board of Appeals On Appeal. 

In re application of: 

Richard A. Peterson, 

Serial No. 37,658, 

Filed Aug. 24,1935, 

For: Mattress. 

Examiner’s Statement. 

This is an appeal from the decision of the Examiner in 
finally rejecting claims 1 to 14. 

The claims under final rejection are: 

1. A mattress or the like of cushioning layejrs to provide 
a padded section at the top and bottom thereof^ a separating 
section housing springs or the like between said cushioning 
layers, sheeting intermediate said separating section and 
cushioning layers, and a cover over said separating section, 
sheeting and cushioning layers having a section interme¬ 
diate said cushioning layers providing free yentilation to 
said separating section, the top and bottom padded sections 
of said mattress having different heat transmitting char¬ 
acteristics. 

2. A mattress or the like comprising cushioning layers 
to provide a padded section at each side theredf, one of said 
cushioning layers being of different characteristics from 
the other so as to provide at one side of the mattress a warm 
and slightly ventilated side and at the other s^de a cool and 
freely ventilated side, a separating section hotising springs 
or the like between said cushioning layers, sheeting inter¬ 
mediate said separating section and cushioning layers, and 
a cover over said separating section, sheeting and cushion¬ 
ing layers having a section intermediate said cushioning 
layers ventilating the separating section. 

3. A mattress or the like of cushioning layejrs to provide 
a padded section at each side thereof, a separating section 
housing springs or the like between said cushioning layers, 



122 


RICHARD A. PETERSON VS. CONWAY P. COE. 


sheeting intermediate said separating section and cushion¬ 
ing layers, and a porous cover, containing top and bottom 
sections of different characteristics, over said separating 
section, sheeting and cushioning layers, the sections of said 
porous cover being contiguous to each of said cushioning 
layers so as to provide at one side of the mattress a warm 
and slightly ventilated side and at the other side a cool and 
freely ventilated side. 

4. A mattress or the like of cushioning layers to provide 
a padded section at the top and bottom thereof, a separating 
section housing springs or the like between said cushioning 
layers, sheeting intermediate said separating section and 
cushioning layers, and a cover over said separating section, 
sheeting and cushioning layers having a section interme¬ 
diate said cushioning layers providing free ventilation to 
said separating section, the padded section at the top and 
bottom thereof having different flexibilities. 

424 5. A mattress or the like of cushioning layers, a 

separating section housing springs or the like be¬ 
tween said cushioning layers, sheeting intermediate said 
separating section and cushioning layers, and a cover over 
said separating section, sheeting and cushioning layers, 
the padded section at the top and bottom thereof having 
different flexibilities. 

6. A mattress or the like, a pair of horizontally spaced 
padded sections therein having substantially different heat 
transmitting characteristics, a substantial air space be¬ 
tween said sections sufficient to isolate said sections to pre¬ 
vent interaction therebetween as to their respective heat 
transmitting characteristics and causing each section to 
retain its heat transmitting characteristic independently 
of the other. 

7. A mattress or the like, a pair of horizontally spaced 
padded sections therein having substantially different flex¬ 
ible characteristics, a substantial air space between said 
sections sufficient to prevent physical interaction therebe¬ 
tween as to their respective flexible characterictics and 
causing each section to retain its flexible characteristics in¬ 
dependently of the other. 

8. A mattress or the like, a pair of padded sections 
therein having different heat transmitting characteristics, 
said sections having a substantial ventilated space there- 
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between for maintaining the independent heat transmitting 
characteristics of the respective sections. 

9. A mattress or the like, a pair of ppdded sections 
therein having different flexible characteristics, said sec¬ 
tions having springs or the like therebetweeJi for maintain¬ 
ing the independent flexible characteristics of the respective 
sections. 

10. A mattress or the like, a pair of horizontally spaced 
padded sections therein having a substantial air space 
therebetween, said sections having materially different heat 
transmitting characteristics. 

11. A mattress or the like, a pair of horizontally spaced 
padded sections therein having a substantial air space 
therebetween, said sections having materially different flex¬ 
ible characteristics. 

12. A mattress or the like, a pair of horizontally spaced 

padded sections therein having springs or fhe like there¬ 
between, said sections having materially different heat 
transmitting characteristics. ' 

13. A mattress or the like, a pair of horizontally spaced 

padded sections therein having springs or the like there¬ 
between, said sections having materially different flexible 
characteristics. j 

14. A mattress or the like, a pair of horizontally spaced 
padded sections therein having a ventilated air space there¬ 
between, said sections having materially different heat 
transmitting characteristics. 

No claims have been allowed. 

425 The references relied upon are: 


Rhodes (Br.), 

106,181, 

May 17, 1917 

Clarke (Br.), 

5,132, 

March 7, 1896 

Rossoll (Br.), 

157,969, 

Jfcn. 5, 1922 

Nelson, 

341,387, 

May 4, 1886 

Farrow 

1,205,135, 

Nov. 14, 1916 

Cobb, 

1,900,801, 

March 7, 1933 

Penner, 

1,892,679, 

Jjpi. 3, 1933 

Nord, 

1,978,956, 

Oct. 30, 1934 

Odets 

1,973,651, 

SCpt. 11, 1934 


This application involves a spring core mattress, of con¬ 
ventional form, with padding on the top and jbottom. The 
padding on the top and bottom is different. To utilize this 
difference, the mattress is used with one side or the other 
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uppermost. Thus, in the case of a mattress with sides of 
different resiliency, the mattress is used with the stiffer 
side uppermost by persons who prefer a stiffer mattress, 
the mattress being used with the other side uppermost by 
persons who are accustomed to softer and more yielding 
mattresses. The mattress can also be made with different 
paddings on the opposite sides, to make it less pervious to 
heat on one side than the other. 

Rhodes teaches that a ventilated spring core mattress 
can be made with different materials on different sides 
(lines 15 to 21, page 2 of his specification. No purpose for 
this is specified. Nelson teaches that a solid fibrous filled 
mattress can be made with one side of curled hair, the other 
side of wool or cotton, one side to be slept on in warm 
weather, the other in cold weather. Rossoll teaches a solid 
mattress may have an outer layer of heat conducting mate¬ 
rial on one side, non heat conducting material on the other, 
with the intermediate layer of indifferent material. Clarke 
teaches the use of a solid mattress with a hard side and a 
soft side, the soft side to be used uppermost. Farrow shows 
a ventilated spring core mattress in which of conventional 
form. Cobb teaches a mattress may be made of different 
materials top and bottom, with a spring core between the 
top and bottom layers. Penner shows a construction to 
enable any one of four different materials to be 
426 brought to the top. Nord shows a mattress with 
membranes between the pads and the spring cham¬ 
ber, one membrane permeable to air, the other not, to per¬ 
mit selective use of either side as warm or cool. Odets 
shbws a spring filled mattress with two different types of 
padding, one for heat retaining, the other for cooling prop¬ 
erties. 

Claims 1, 2, 3, 6, 8, 10, 12 and 14 were all rejected as 
unpatentable over Farrow in view of Rossoll, and Nelson. 
In view of the teachings of the secondary references that it 
is old to provide a reversible mattress with different heat 
transmitting characteristics on opposite sides, it is not 
believed inventive to apply this to Farrow by making the 
opposite pads of materials of different heat transmitting 
characteristics. It has been known ever since spring core 
mattresses were introduced that they are cooler than solid 
ones, for any one given material. It follows therefor, that 
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the coolness of the cool side of the applicant’s!mattress is a 
well known characteristic of spring mattresses, which has 
been known and appreciated for many years! 

The claims 1, 2, 3, 6, 8,10,12 and 14 were rejected further 
on Rhodes. Rhodes says that his mattress ca|n have mate¬ 
rial of different nature on different sides, afcd obviously 
this difference can be in heat transmitting properties. If 
any teaching were needed that the materials' of different 
heat transmitting properties could be utilized in this con¬ 
nection, Rossoll is believed sufficient. 

Claims 4, 5, 7, 9, 11 and 13 were rejected on the same 
references as the claims above. These claims! call for dif¬ 
ferent flexibilities of the pads, and if materials of different 
heat transmitting characteristics are used, thjey will have 
different flexibilities, as for instance, if Kapok and corn 
husks, or cotton and curled hair have different heat trans¬ 
mitting characteristics and materially different flexibilities. 
The patent to Clark shows different flexibilities of the two 
sides. 

There has been some discussion in thej record as to 
427 whether these two groups of claims ajre divisible. 

In support of his contention that they aire not, appli¬ 
cant states that the two are drawn to the sanjie structure. 
If this is so, the claims should be rejected, clainis 1 and 4, 6, 
and 7, 8 and 9, 10 and 11, 12 and 13 as thej substantial 
duplicates, each of each, under ex parte Jacobson, 1903 
C. D. 474, 107 0. G. 1378, for, if the characteristics of flex¬ 
ibility and heat conductance are dependent onj each other, 
the claims differ only functionally. 

The affidavit under Rule 75 was not approved by the Pri¬ 
mary Examiner as showing reduction to practice prior to 
the filing dates of the patents attempted to be overcome, or 
conception prior to the filing dates of the patent and dili¬ 
gence to a subsequent reduction to practice. Ex parte Gas¬ 
ser, 1880 C. D. 94. 

The holding of abandonment with respect to; applicants’ 
prior case, which was not copending with the priesent appli¬ 
cation, is made in view of the failure to respond to the final 
rejection of that case on Jan. 11, 1934, within the statutory 
period. The Commissioner has heard four petitions to 
revive that case, and, as he has not seen fit to revive it, it is 
still abandoned. 
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The question of abandonment of the earlier filed case is 
of importance only when the following rejections are to be 
considered. 

The claims were rejected on Rhodes, with a reference to 
note Nord, Odets and Penner, all of which show mattresses 
which rely upon different characteristic filling on the two 
sides to give two units in one, alternative sides to be used 
as preferred. 

The claims were also rejected on Farrow in view of Cobb, 
the application of Cobb being as that of Rossoll or Nelson. 

1 It is believed that even without Nord, Odets, Penner and 
Cobb, the art is ample to anticipate the claims, and that 
they therefor should not be allowed. 

Respectfully, 

L. R. ADAMS 
Examinerr Div. 88, 

J. T. B. 

428 Endorsed: U. S. Patent Office Board of Appeals 
Dec 6-1938 Mailed 

Appeal No. 27294 Paper No. 16 Decision 
Appeal No. 27,294 MMS 

In the United States Patent Office 


Before the Board of Appeals 


Ex parte Richard A. Peterson 


Application for Patent filed August 24, 1935, Serial No. 
37,658. Mattress. 


Mr. Richard A. Peterson pro se . 


This is an appeal from the action of the examiner finally 
rejecting claims 1 to 14, inclusive. 

Claim 1 is illustrative and reads as follows: 

1. A mattress or the like of cushioning layers to provide 
a padded section at the top and bottom thereof, a separating 
section housing springs or the like between said cushioning 
layers, sheeting intermediate said separating section and 
Cushioning layers, and a cover over said separating section, 
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sheeting and cushioning layers having a section interme¬ 
diate said cushioning layers providing free iventilation to 
said separating section, the top and bottom pidded sections 
of said mattress having different heat transmitting charac¬ 
teristics. 

The references relied upon are: 


Nelson, 

341,387, 

Clarke, (Brit.), 

5,132, 

Farrow et al, 

1,205,135, 

Rhodes, (Brit.), 

106,181, 

Rossoli, (Brit.), 

157,969, 

Penner et al, 

1,892,679, 

429 Cobb, 

1,900,801, 

MacLean, 

1,976,956, 

Odets, 

1,973,651, 


May 4, 
Mar. 7, 
Nov. 14, 
May 17, 
Jan. 5, 
Jan. 3, 
Mar. 7, 
)ct. 16, 
fep. 11, 


1886, 

1896, 

1916, 

1917, 
1922, 
1933, 

1933, 

1934, 
1934. 


Applicant contends that Rossoli’s indifferent filling is 
non-conductive and that his conductive layer is therefore in¬ 
operative. Rossoli refers to his indifferent filling as elastic, 
which is true of the spring section employed fcy applicant. 
It is our view that claims 6,10 and 12 do not definitely dis¬ 
tinguish from Rossoli as they do not bring oiit the idea of 
ventilating the padded sections. 

Claims 1, 2, 3, 8 and 14 define the relation: between the 
padded sections and the ventilated sections and we believe 
that this arrangement is not taught by Rossoli^ but Farrow 
et al ventilate similar padded sections and we agree with 
the examiner that it is a mere matter of choices to make the 
padded sections of Farrow et al of different heat transmit¬ 
ting characteristics. The Rhodes patent indicates that it is 
a matter of choice to provide different pads! on opposite 
sides of the spring and it would be a mere accident, if fol¬ 
lowing the teaching of Rhodes, the pads on opposite sides 
had the same heat conductivity or flexibility. 

Some claims refer to different flexibilities for the padded 
sections. It is our view that this feature also is nothing but 
a matter of choice open to everyone. 

Applicant has filed an affidavit under Rule 75| to overcome 
certain references additionally cited by the examiner, who 
refused to approve the affidavit for this purpose. The affi¬ 
davit refers to applicant’s prior abandoned application 
which cannot be considered a reduction to practice. That 
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application appears to have been abandoned because of 
failure to respond to the final rejection of January 

430 11,1934. The present application was not filed until 
August 24, 1935 and the original application, as far 

as appears from this record, still stands as abandoned. We 
believe the examiner was correct in refusing to give weight 
to the affidavit under Rule 75. 

We see no error in the examiner’s rejection and his de¬ 
cision is accordingly affirmed. 

Board of Appeals 

B PIERCE 

Examiner-in-Chief 

C H SHAFFER 
Examiner-in^C hief 

F. I. PORTER. 

Exam iner-in-Chief 

December 6,1938 

Mr. Richard A. Peterson, 

2116 No. Orchard Street, 

Chicago, HI. 

431 Endorsed: United States Court of Appeals for 
the District of Columbia Filed Jan 17 1941 Joseph 

W. Stewart, Clerk 

United States Court of Appeals for the District of Columbia 

Appeal No. 7811. 

Richard A. Peterson, Appellant , 

vs. 

' Conway P. Coe, Commissioner of Patents, Appellee. 

Designation of Omissions From the Printed Record on 

Appeal. 

TO THE CLERK: 

' Please prepare a printed record for the Court of Appeals, 
omitting therefrom the following papers: 


1. Envelope 

2. Enclosures 


Page 

358 

365,366,367 
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1 

3. Newspaper page 374 

4. All but the lower half of newspaper pag£, 
the printed record to include, howevei, 
the advertisement beginning “HAIR” j 373 

5. Newspaper page j 376 

6. All but the lower quarter, right hand 

side, of newspaper page, the printed rec¬ 
ord to include however the advertising 
matter relating to mattresses in the lower 
right of the page. j 377 

432 7. Newspaper page j 378 

The following additional exhibits which hate been trans¬ 
mitted to the Court of Appeals as physical exhibits are not 
to be included in the printed record: 

Plaintiff’s exhibit 1—certified copy of file! wrapper and 
contents of plaintiff’s application, Serial Ncj. 37,658. 

Plaintiff’s exhibit 2—certified copy of file wrapper and 
contents of plaintiff’s application, Serial No.j 558,968. 
Plaintiff’s exhibit 14—Blanket. 

Plaintiff’s exhibit 15—Sheet. 

Appellant will furnish thirty copies of each of the fol¬ 
lowing patents for the printed record: 

(a) Nelson patent 341,387 

(b) Farrow patent 1,205,135 

(c) Odets patent 1,973,651. 

WILLIAMS, BRADBURY & HINKLE 

WARREN C. HORTON 
JAMES H. LITTLJ3HALES 
867 National Pre^s Building. 

Service of the above designation and receipt of a copy 
thereof acknowledged this 17th day of January, 1941. 

W. W. COCHRAN 
Attorney for Appellee. 

Endorsed on cover: No. 7811 Peterson, Appellant, v. 
Coe. United States Court of Appeals for thfe District of 
Columbia Filed Jan 14 1941 Joseph W. Stewart, Clerk. 
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In the United States Court of Appeals for the 
District of Columbia 


No. 7811 

Richard A. Peterson, appellant j 

v. 


Conway P. Coe, Commissioner of Patents] 


I 

l 


APPELLEE 


BRIEF FOR THE COMMISSIONER OF PATENTS 


INTRODUCTION 

• 

This is an appeal from the judgment of the District Court 
of the United States for the District of Columbia (R. p. 13) 
in an action brought by appellant under Section 4915 R. S. 
(U. S. C., title 35, sec. 63), to authorize the Conpimissioner of 
Patents to issue to appellant a patent on his application Serial 
No. 37,658 for Mattresses. 

APPELLANT’S DEVICE 

The appellant’s application relates to mattresses of the 
inner-spring type. The mattress consists of the Usual padding 
on either side of an inner spring section but the pads on the two 
sides are of different material so that the heat transmission 
characteristics of one side are different than those of the other 
side thereby providing a so-called summer and winter mat¬ 
tress. In cold weather the side having low heat transmission 
characteristics is placed uppermost to prevent thei rapid trans¬ 
fer of body heat of the occupant of the bed. In j the summer 
time the side having rapid heat transfer characteristics is placed 
uppermost so that the body heat is carried away nfiore rapidly. 

( 1 ) 
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THE NELSON PATENT 

The patent to Nelson, No. 341,387 (R. p. 93), discloses 
a mattress having a padding the two sides of which have 
different heat transmission characteristics. The padding on 
one side has a low-heat transmitting characteristic and on the 
other side a relatively high-heat transmission characteristic. 
The patentee states that the cotton side may be used for 
sleeping on in cold weather and the hair side in hot weather 
thereby providing a so-called summer and winter mattress. 

THE FAEROW ET AL. PATENT 

The patent to Farrow et al., No. 1,205,135 (R. p. 98), dis¬ 
closes a mattress of the inner-spring type. This mattress has 
two padding layers 9—9 and intermediate thereof a spring 
section which is ventilated by grommets 11. The padding in 
this mattress is of like characteristic on the opposite sides. 

THE ODETS PATENT 

The patent to Odets, No. 1,973,651 (R. p. 101), discloses 
a mattress of the inner-spring type having padding on oppo¬ 
site sides of different heat transmission characteristics. The 
patentee states that his invention contemplates the provision 
of a facing structure on one of the faces of the pad to provide 
what may be termed a combined winter and summer pad 
whereby the inherent heat-retaining qualities of feathers and 
down may be taken advantage of in the winter, while per¬ 
mitting the mattress to be turned face for face on the bed 
to take advantage of the cooling qualities of the felt hair 
side of the pad in the summertime. 

THE RHODES BRITISH PATENT 

The British patent to Rhodes, No. 106,181 (R. p. 105), dis¬ 
closes a ventilated inner spring mattress. The patentee states 
that the padding may either be uniform on both sides of 
the mattress or may be of different materials on opposite 
sides. 

THE ROSSOLL BRITISH PATENT 

The British patent to Rossoll, No. 157,969 (R. p. Ill), dis¬ 
closes a mattress wherein the padding on one side consists of 
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a material of high heat conducting characteristics, whereas 
the material on the opposite side has a low heat conducting 
characteristic. Between these two layers of paddings a section 
b-b is provided which may be filled with an indifferent 
material. 

SUMMARY OF ARGUMENT j 

1. The claims on appeal define nothing involving invention 
over either of the patents to Rhodes or Farrow et al., when 
considered with the teachings of the patents! to Nelson or 
Rossoll. 

2. The patent to Odets is properly part of the prior art. 

(a) Appellant has failed to establish a reduction to prac¬ 
tice prior to the filing date of the Odets patent. 1 

(b) Appellant has failed to establish that he Was reasonably 
diligent from just prior to the Odets patent juntil the later 
filing of the application involved herein. 

3. The claims on appeal define nothing involving invention 
over the Odets patent. 

4. The claims on appeal define nothing involving invention 
over the Odets patent when considered with tHe teachings of 
the patents to Rhodes or Farrow et al. 

5. The testimony adduced by appellant relative to com¬ 
mercial success fails to establish the patentability of the claims 
on appeal. 

(a) The commercial success adduced by appellant bears no 
relation to appellant’s own activities. 

ARGUMENT 

i 

The claims on appeal are unpatentable over Rhodes or Far¬ 
row et al., in view of Nelson or Rossoll. 

Claims 1, 2,3,4, 6,8, and 14 are to be found iii the record on 
pages 2, 3, and 4 and also in the gate leaf which is an appendix 
to appellant’s brief. 

These claims recite a mattress of the inner spring type having 
padding on opposite sides of different heatj transmission 
characteristics. In addition the more specific cjlaims recite a 
sheeting intermediate the inner spring section arid the padding 
sections with a ventilated covering for the inner ispring section 
and the padding sections. 
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The patent to Nelson discloses a mattress teaching the gen¬ 
eral principle which is advanced by appellant, namely, the pro¬ 
vision of a mattress having two sides of different heat trans¬ 
mission characteristics so that one side may be used for sleeping 
on in the winter and the other side for summer use. In respect 
to this patent, appellant has argued that this mattress is of no 
utility in providing a summer and winter mattress since it con¬ 
sists of a pad in which the summer and winter sides are con¬ 
tiguous and not separated by a ventilated section. It is appel¬ 
lant’s contention that in such a mattress the relative heat trans¬ 
mission characteristics of the different paddings will be of no 
avail since, he argues, that if the summer side is up, namely, 
the side having rapid heat transmission, the heat will be trans¬ 
mitted away from the body through this layer only so far as 
the layer having a low heat transmission characteristic and 
this layer will retain the heat and hence the bed will be as 
warm as though the side having the low heat transmission 
characteristics were uppermost. 

In his analogies appellant seems to consider the pad of Nelson 
as though it were solid nonresilient members such as asbestos 
around an iron steam pipe. These arguments and analogies 
appear to ignore the fact that the Nelson pad is resilient and 
in its normal use will be contracted and expanded in various 
portions according to the movement of the occupant of the bed. 
Under such an action it would seem that the bed pad of Nelson 
would act in the nature of a sponge when it is contracted and 
expanded and air would be forced in and out of the mattress, 
thus carrying away the heat which is relatively rapidly trans¬ 
mitted through the side having high heat conducting character¬ 
istics. 

It is to be noted that Peterson testified that the Nelson 
patent would not be operative as a summer and winter mat¬ 
tress. However, it must be also noted that this is in the 
nature of opinion testimony by one who has not been quali¬ 
fied as an expert in the art. It is true that Peterson has 
testified that he worked for the Simmons Mattress Company 
in 1929 and the early part of 1930 but his position there had 
no relation to work on mattresses but rather he was occupied 
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in working on building repairs (XQ. 172, R. jp. 42). It is 
submitted, therefore, that the testimony adduced with rela¬ 
tion to the operability of the various reference mattresses is 
entitled to very little weight or creditability. Nelson clearly 
and unequivocally states (R. 94, lines 64-66) that the mat¬ 
tress is to be used as a summer and winter mattress and it 
is believed that anyone skilled in the art would, jwithout exer¬ 
cise of invention, provide inner spring mattresses as dis¬ 
closed in Farrow et al., or Rhodes with paddings of different 
heat transmission characteristics to provide summer and win¬ 
ter mattresses in view of the clear teaching of the Nelson 
patent. In this respect it is to be noted that fhe patent to 
Rhodes in addition to disclosing a usual type of inner spring 
mattress having a ventilated inner spring section states (R. 
107) that the padding on opposite sides may bje of different 
materials. If such different materials are provided they must 
of necessity have different heat transmission characteristics 
and Nelson teaches that materials of heat transmission char¬ 
acteristics provide a so-called summer and wiriter mattress. 

The patent to Rossoll discloses a mattress having three sec¬ 
tions, a top section having a padding of materialj having heat- 
conducting characteristics and a bottom padding of a mate¬ 
rial having heat-insulating characteristics. Between these 
two padding layers is a section which may fc^e filled with 
material of indifferent characteristics. With riegard to the 
operation of this pad, it is believed that the sanjie arguments 
as considered above in connection with Nelson apply with the 
added feature that inasmuch as the two padding layers are 
separated by an intermediate section even greater infiltra¬ 
tion of air will take place through the mattress tj>y the move¬ 
ment of the occupant of the bed. 

It is submitted that with the clear teaching of Rossoll of 
padding layers on either side of the mattress which have dif¬ 
ferent heat-transmission characteristics, anyone skilled in the 
art would provide the old type of inner-spring mattress, such 
as disclosed in Rhodes or Farrow et al., with such padding 
layers if he so desired. 
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1 THE PATENT TO ODETS CONSTITUTES PRIOR ART 

The patent to Odets was filed on March 11,1933, and issued 
September 11, 1934. The Peterson application involved 
herein was not filed until August 24, 1935. The Odets patent 
is, therefore, part of the prior art as against appellant unless 
he can establish that he reduced his invention to practice 
before the filing date of the Odets patent or that he conceived 
prior to the filing date of the Odets patent and was reason¬ 
ably diligent until his filing date. 

Appellant has failed to establish prior reduction to prac¬ 
tice. At the trial appellant adduced testimony relative to a 
use of a Simmons Deep Sleep mattress in 1929. He testified 
(R. 17) that at that time he was working for the Simmons 
Mattress Company, and was living with his cousin, Mrs. 
Cuccio. In September of 1929 she purportedly bought the 
mattress above described on which Peterson slept. He found 
this mattress to be cold, and so conceived the idea that instead 
of piling more blankets on the top as covering to lay a blanket 
over the mattress under the sheet. This blanket was pur¬ 
portedly folded over, and a sheet spread over the blanket and 
stitched to the upper edge of the mattress. 

The only evidence in relation to this construction is of oral 
nature given some ten years after the events took place, and 
must therefore be closely scrutinized. Schwartz v. Grainz, 81 
F. (2d) 767 (23CCPA883). It is submitted that at this late 
date about all that appears to be established by this testimony 
is that a blanket was laid over a mattress to give added 
warmth, and this does not appear to be the construction of 
a mattress as called for in the claims in issue. A reduction 
to practice is accomplished when the inventor’s conception is 
embodied in such a form as to render it capable of practical 
and successful use. Pyrene-Minimax Corp. v. Palmer et al., 
67 App. D. C. 33; 89 F. (2) 505. 

It is submitted that the testimony adduced does not indi¬ 
cate the construction of a mattress, nor, in fact, does it indi¬ 
cate successful use. 

Peterson testified, and he is the sole person who so testified, 
that when he covered the mattress with the blanket he would 
not get cold any longer (Q. 7, R., p. 17). He is, however, an 
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interested party, and his testimony is merely oral in nature, 
given a long time after the event. It is submitted, therefore, 
that the long period which has elapsed between the alleged 
date of the use of this mattress, Peterson's failure subse¬ 
quently to use a similar mattress, and his failure jto allege this 
use in his numerous affidavits under Rule 75 ih the Patent 
Office all indicate that whatever was done in 1929 was not a 
reduction to practice of the invention in issue. 

APPELLANT HAS FAILED TO ESTABLISH REASONABLE 

DILIGENCE 

Appellant has alleged conception by his sketch of Exhibit 
7 (R., pp. 63 and 64), which constitutes a sketch of the 
mattress. It is, however, unnecessary to consumer this testi¬ 
mony, since it is acknowledged that appellants abandoned 
application, filed in 1931, prior to the filing date| of the Odets 
patent, constitutes a conception of the invention.! It may not, 
however, constitute a reduction to practice, sinc^ it was aban¬ 
doned prior to the filing of appellant’s application involved 
herein. Carty v. Kellogg , 7 App. D. C. 542. 

To overcome the Odets patent in such circumstances, ap¬ 
pellant would of necessity have to show reasonable diligence 
from just prior to the filing date of the Odets patent on 
March 11, 1933, until the filing of the application herein 
on August 24, 1935. It is not believed that such reasonable 
diligence has been shown. In the period just prior to 1933 
appellant had on file in the Patent Office his application filed 
in 1931. This was finally rejected on January 11, 1934. Ap¬ 
pellant failed to file a proper response within jthe statutory 
period and the application was held abandoned in July 1934. 
Nothing was done by appellant until August! 1935, when 
rather than attempting to revive his abandonee! application, 
he elected to file a new application, which is the application 
involved herein. Appellant alleges as an excuse for a lack 
of diligence during this period that he was without financial 
resources. However, it is to be noted that during the period 
from April 1934 until April 1935 his debt to hjis patent at¬ 
torney increased in the amount of $42.50 (R. jp. 44, X Q.’s 
196, 198, 199, and 200). Appellant alleges that $35.00 of 
this amount was charged as a fee for the submission of an 
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amendment which was held nonresponsive. It is to be noted, 
however, that appellant also alleges that he wrote the entire 
amendment and that the only work done by his patent at¬ 
torney with respect thereto was in having it typed in final 
form. It seems that if the attorney would place the addi¬ 
tional charge of some $42.00 on appellant’s account for the 
filing of a nonresponsive amendment, he could as easily have 
charged this amount and filed a proper action instead, namely, 
an appeal to the Board of Appeals. 

Furthermore, it is submitted that due regard must be given 
to the fact that appellant filed his application involved herein 
after he saw advertisements on February 1935 (R. p. 73) of 
mattresses having summer and winter sides. On the question 
of diligence much significance is to be attached to the fact 
that a party’s delay came to an end when he learned that 
another party had given the invention to the public through 
the medium of several publications. Andrews v. Downs, 
56 App. D. C. 398, 8 F. (2d) 1014. 

Furthermore, it is to be noted that appellant during the 
critical period, during the time when he alleges poverty, does 
not appear to have attempted to interest various mattress 
companies to finance his invention. The only letter of such 
a nature which he has submitted in evidence is a letter to 
the Simmons Company (R. p. 79) dated September 9, 1935, 
after he had finally filed his second application and also sub¬ 
sequent to advertisements of this mattress having been 
brought to his notice. Poverty is not an excuse where an in¬ 
ventor has failed to make efforts to interest others in his inven¬ 
tion to assist him to file a patent. Petrie v. De Schweinitz, 
19 App. D. C. 386. 

It is submitted, therefore, that the testimony adduced by 
appellant fails to establish reasonable diligence during a 
critical period and hence the Odets patent may be properly 
considered as part of the prior art. 

CLAIMS ON APPEAL UNPATENTABLE OVER THE ODETS PATENT 

The patent to Odets discloses an inner-spring mattress hav¬ 
ing paddings on opposite sides of different characteristics to 
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take advantage of the cooling effect of one side in the sum¬ 
mertime and the heat-retaining qualities of the other side in 
the wintertime. Appellant has argued that Odets fails to 
show a ventilated mattress and it is true that neither in the 
drawing nor in the disclosure is there a showing ot mention of 
ventilating grommets, but the witness admitted jthat the use 
of ventilating grommets is usual in the making of Jinner-spring 
mattresses (R. p. 42, XQ. 174). It is submitted that no in¬ 
vention is involved in providing the mattress of Odets with 
such grommets. 

Aside from the testimony of the witness Petersqn in respect 
to the use of ventilating grommets in inner-spring mattresses, 
such grommets are shown to be old in Rhodes land Farrow 
et al., and their use by one skilled in the art in the mattress 
of Odets would not involve invention in view of the teaching 
of Rhodes and Farrow* et al. 

i 

ALLEGED COMMERCIAL SUCCESS 

Appellant has argued to some extent that in \|iew of com¬ 
mercial success, the claims should be held patentable. It is 
believed that there is no doubt that appellant’s device is un¬ 
patentable for the reasons discussed herein and| while com¬ 
mercial success is sometimes used to tip the balance towards 
patentability in cases of doubt, it cannot both qreate doubt 
and dissolve it. John Riddell, Inc. v. Athletic Shoe Co., 75 F. 
(2d) 93 (2nd Cir.); In re Myers, 104 F. (2d) 391, 26 C. C. 
P. A. 1362; Pick et al. v. Coe, 69 App. D. C. 216; 99 F. (2nd) 
985. 

Furthermore, it is to be noted that the purported com¬ 
mercial success adduced by appellant relates tb advertise¬ 
ments of mattresses put out by companies with which ap¬ 
pellant appears to have had no relationships priori to the time 
these mattresses were introduced on the market!. It would 
seem, therefore, that the use of these mattresses j without re¬ 
gard to anything that appellant had done would indicate that 
the device is within the realm of one skilled in the art rather 
than a device which could be credited to any alleged inventive 

efforts that might have been put forth by appellant. 

i 

i 

i 


i 

i 
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CONCLUSION 

In conclusion it is submitted that none of the claims on 
appeal recite anything involving invention over what is dis¬ 
closed in the patents cited against him and the ruling of the 
lower courts should be affirmed. 

W. W. Cochran, 

Solicitor, United States Patent Office, 

Attorney for Appellee. 

H. S. Mackey, 

Of Counsel. 
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